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CASES 



LONDON, 

&c. 


LOVEDEN t;. LOVEDEN. 


T his was a case of divorce by reason of adul- 13 */% 
tery of the wife, in which the principles and 
rules of circumstantial evidence, in such cases, cases of divorce 

fyf of 

were much discussed to the edect appearing in the adultery, &c. 
Judgment 


Judgment. 

Sir William Scott ,—^This is a proceeding by 
Edward Lovcden Loveden Esq. against Ann his 
wife, praying for separation, by reason of adultery. 
Nothing arises upon the proceedings: they have 
been conducted, as far as they go, in the usual 
manner. I'he articles, which are many in &mber, 
plead a marriage to have taken place on the 15th 
of Nowmber 1794?. This marriage is admitted, 
and is likewise fully proved by many witnesses. 
Cohabitation continued between the parties till ‘ 
the 15th of March 1809> when; u|)on the disco- 
von. II. B very 
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CASES DETERMINED IN THE 


J^OVr.DEN V. very of t;n adulterous intercourse, as alleged, with 
Mr. Raymond Barker^ son of a neighbouring 
isdi Jm/// iHiO> gentleman in the country, and who is described 
as a lay-fellow of Merton College in Oafon'df she 
was ordered to withdraw from her llusband^s 
house, and the cohabitation has never been re¬ 
newed. She has otfered no plea of any kind, but 
rests her defence, so far as it is preferred by her 
counsel, on the insufficiency ’of his proofs, and 
upon the answers to the interrogatories which she 
has addressed to several of his witnesses. These 
witnesses are twenty in number, including the 
person w ho formally proves the public documents 
relative to the license and marriage ; and they are 
stated to be supported by letters written and sent 
by herself to Mr. Barker, but intercepted by a 

servant, and couinumicated to Mr. Loveden bv 
* •• 

the agenev of that servant. 

It is not necessary for me to state much at large 
the rules of evidence which this Court holds upon 
subjects of this nature, or the principles u])on which 
tliose rules are constructed:—they are jvrinciples 
so consonant to reason and to the exigencies of 
justice, and so of'teji called for by the cases which 
occur in these Courts, that it is on all accounts 
sufficient to advert to them briefly. It is a 
fundamental rule, that it is mvt nec(\ssary to 
prove the direct fact of adultery ; because, if 
ir were otherwise, there is not one case in a hun¬ 
dred in wliich that proof w'on Id be attainable: 
it is very rarel) Indeed that the parties are sur¬ 
prised in the direct fact of adultery. In every 
case almost the iiict is inferred from circum¬ 
stances that lead to it by fair inference as a neces- 
' ary con elusion 5 and unless this were the case, 

;md 
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and unless this were so held, no protection ^vhat- t-oveden 

. . Lovudek. 

ever could be given to marital riglits. \Vhat are 
the circumstances wliich lead to such a conclusion i tth isio. 
cannot he laid down universally, though many of 
them, of a more obvious nature and of more fre¬ 
quent occurrence, arc to be found in the ancient 
books; at the same lime it is impossible to in¬ 
dicate them universally; because they may be 
infinitely diversified by the situation and character 
of the parties, by the state of general manners, 
and by many other incidental circumstances appa¬ 
rently slight and delicate in themselves, but which 
may have most important bearings in decisions 
upon the particular case. The only general rule 
that cau be laid dowm upon the subject is, that 
the circumstances must be such as would lead the 
guarded discretion of a reasonable and just man 
to the conclusion ; for it is not to lead a rash and 
intemperate judgment, moving upon appearances 
tliat are equally capable of two interpretations,— 
neitlier is it to be a matter of artificial reasoning, 
judging upon such things differently from what 
would strike the careful and cautious considera¬ 


tion of‘ a disertu't man. 


The facts arc not of a 


technical nature; they are tacts determinable upon 
common grounds of reason ; and courts of jpetice 
would wander very much from their proper office 
ol' giving protection to the rights of mankind, if 
ilu'y let tlieuiselves loose to subtilties, and remote 
and artificial reasonings upon such subjects. Upon 
such subjects the rational and the legal interpre¬ 
tation must be the same. 


It is the consequence of this rule, that it is not 
necessary to prove a fact of adultery in time and 
place. Circumstances need not be so s})ccially 

ts 2 proved, 
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CASES DETEKMINED IN THE 


Lovedbn f. 
Loveden. 


13th JuUf 1810. 


9th Feb. 1796- 


prox ed, as to produce the conclusion that the fact 
of adultery was committed at that particular hour 
■ or in that particular room; general cohabitation 
has been tlecmed enough. Parties living for 
months and for years together, and hoping by that 
means to insult the feelings of a husband, and to 
elude the justice of the tribunals which have to 
decide upon such matters, have by such contri¬ 
vances supposed that they were suflSciently pro¬ 
tected ; but the courts of justice have held that 
that is an evasion which was perfectly insufficient 
for such a purpose, and the parties have been 
concluded by general cohabitation. This has been 
laid down repeatedly, and acted upon in this Court, 
in cases such as Cadogan v. Cadogan*, lii(tt 07 i v. 

Hutton: 

* In the case of Lord Ciulogan Lady C(tdogau,—T\\e Court, 
after a full and particular examination of the elleet of the evi¬ 
dence on the libel, (a) anti the responsive allegation, observed— 
My opinion is so completely founded on the view of these facts, 
that it might not be necessury to go further: the sequel, how¬ 
ever, calls for some observations from the (!ourt. Lord Cadugaii' 
pleads “ that the parties retired together into H'alvs, where they 
“ lived in domestic intimacy.” In the responsive .allcgati«)n it is 
pleaded “ that they did not go by agreement; but that they iiiel 
“ there accidentally though it admits that they continued in 
that plift of the country together. The improbability of llii.s story 
is so strong, that even Hall, the servant maid, revolts at it, and 
takes it for granted, that Mr. Cooper went there, in consequence 
of knowing that Lady Cadogan was living at that place. Some¬ 
thing has been said in defence of such a measure, as natural to 
persons in their situation; that, being outcasts of society, the\ 
might shut out the world, and all scandal logetlier. Lady Cado- 
gan, in this suit, stands highly on her lionour, and desires her 
friends and the public to suspend their judgment till tlie caus» 
shall be decided; and the Court is not to suppose that she was 

(e) It i.s to be regretted that no sufficient notes have been preserved of this lonj 
and elaborate judgment, as it is rcrollc''tcd to have been. 

Sn 
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Rutton : and other cases have been confirmed by I'OVKOEN tf. 
the Court of Delegates, and is the established prin- 


ciple of this Court. Such aie the general rules »sio. 

and such the general principles established here ; 
and it is with reference to those general rules the 
present case must be examined. It is possible that 
the case may not require the application of the 
more extended rules, because it is possible that 
there may be such direct proof of the fact of 
adultery as not to stand in need of such an ap¬ 
plication. 

Of the manner in which these parties lived to¬ 
gether before about the year 1803, I think there is 
no evidence adduced which shows the state of the 
parties one way or other; excepting that it appears. 


indeed. 


so desi*rte(l, as to be under the necessity of finding an fisylum 
only in the society of the very person, who was the cause of the 
imputation which had been cast upon lier They do in fact 
howevi r retire, and pursue their journey together to several 
places, in all of which the Court is desired to believe, that all 
which ...isscd was innocent*, because nothing had been e\[)Oscd, 
contrary to common decency, to the waiters and servants of the 
places where tliey;,have resided. 

It is true that Mr.Cooper sleeps at the inn ; but is, in all other 
respects, domesticated in Lady Codogan’s house. He is there in 
the morning, and 'till night; his clothes arc at the house, his 
i\orse also — he takes his meals there—every thing is there — 
he himself is constantly there, except for a few hours of tho night. 
It is then from tliese few hours, and from tlTe evidence of wit¬ 
nesses selected by themselves, that the Court is required to .sup¬ 
pose, that all this intercourse wjis perfectly innocent. Abstracted 
from all the tormer facts, this might almost be consideretl as com¬ 
posing a se[).irate and detached case. Here is the wife of another 
husband, and the husband of another wife, quirting all public 
and domestic duties in their own stations, rctiriiig together 
.md slmtting out all witnesses, except persons chosen by them¬ 
selves. Can it be necessary that the Court should require any 
other evidence than this, in the nature of facts ol indecent bc- 

B 3 haviour 
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LoVEDGN V. indeed, that down to the very time of this alleged 
discovery nothing had arisen which had awakened 
1810 . suspicions in the mind of the husband. It is, I 
think, si>oken to by Calciitfy who had been house¬ 
keeper ill the family for some time, that in the year 
1803 a connexion which had subsisted between the 
family of' Mr. JjOreden and the family of a neigh¬ 
bouring gentleman, Mr, Jiarkery who lived r^tFair- 
Jhrd in GUnicesicrshirCy liad produced something 
that attJ iicied tlie attention of this witness in par¬ 
ticular. Mr. Barker*^ family had lived upon a 
footing of great intimacy and friendship with the 
family of Mr. Lovcderiy which appears, in the later 
periods of it, to have been disturbed and interrupted 
in consequence of the transactions between this 

gcntlc- 

haviour? Is it for the interest of society that such a principle 
should ]>e maintained ? Mere cohabitation in this waj, must, in 
itself, be held snlbcient to found the judgment of the (Jourt con¬ 
clusively against them. In the case of Rutton v. Riillon, (a) there 
was a defence of the same kind: and though the gentleman slept 
in the house, it was proved that he had a separate room, and the 
witnesses, to that part of the case, declared tliat they luid never 
observed any indefrent fainiliiirities between llietn. Rut in the 
Court of Delegates it was strongly hehl “ that genend cohabita- 
“ tion excluded the necessity of proof of particular bids.' It 
may be jiossible that persons, of peculiar ami cccentru; disposi¬ 
tions or habits, nmy liie together, in such manner, without actual 
eriminal eomievion , and it is physically possible, that persons inav 
hi; ill the same bed together without erimiuui intercourse. (Jourts 
of justue, however, cannot proceed on such ground : linding 
jierson.s in such a situ.ition as jtresumes giiilt^e;/er»///y, thev iini&t 
presume it in all <;:ises attended with these circumstances. They 
cannot adopt the o,xtriivagant professions of Platonism for the 
princi])les of their decisions. .Such would be the decision of the 
Court on this point alone ; but the Court is not at liberty to put 

(//) Arcl’cs, '2hlh Jnnini>i/ jyof.. Dch;-. j ith Nov, JTOs, 


out 
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gentleman, who was a son of that family, and 
Mrs, Lo'veden ;—for though it never did reach the 
eyes nor the ears of Mr. Loveden himself, it is al¬ 
luded to ill a conversation which passed between 
Mr. Barker and the butler, HastingSy who is a 
capital agent in these transactions j—it is alluded to 
that it had been known, and with feelings of great 
uneasiness, at his family house atFair/brd: and that 
it was calculated to produce uneasiness there, can¬ 
not be denied ; because he had been received with 
great hospitality in this house,—with gicat fami¬ 
liarity: and it is most fully admitted by the counsel 
on the part of Mrs. Lovede?i, that that which had 
occurred certainly was not that whicli such treat¬ 
ment ought to have produced. It is admitted 
by them, and could not be denied, without Hying 
in the face of that mass of evidence which now 
lies before me, that a most improper attachment 
had taken place between these jiarties, and that 
acts extremely indelicate had passed between 
them ; for they raise the question no liighcr than 
this. Was this attachment accompanied by adul¬ 
tery? Were these acts, indelicate as we must 
admit them to be, attended with the crime of 
adultery ? 

These admissions, whicli as I say could not be 
avoided without encountering the whole of tlic 


jut of iiH re«^ollection all the antecedent facts of the case, on 
which It l»as before observed. Jjookiog to them and to the main 
fstet—the admission of a gentleman to her bedchamber at night, 
under the frivolous plea of illness, that has been set up, and to 
all the other particulars, w’hieh have been established in evidence, 
1 feci myself compelled to pronounce, that the ease is tully 
jtroved, and that Lord Cadw^an is entitled to the relief which he 
prays. 

B 'I 


Lovbobn V. 
Lovkdek. 


lath/ul^ 1810 . 


affirmative 
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Lovedeh V. 
Luveden. 

latit Ju/y 1810 


affirmative evidence which is here produced, wilJ 
relieve me from the necessity of entering very mi¬ 
nutely into the particular circumstances vouched 
by a great Variety of witnesses. TJiey certainly do 
prove a state of intimacy between these parties sus¬ 
picious in the highest degree. The parties were 
observed to be fond of walking together separately 
from the rest of the family, arm-in-arm together j— 
that she paid particular attention to his accommo¬ 
dation when he came to the house,—was peculiarly 
attentive to the preparations of liis room,—to the 
ornaments of his room,—even occasionally assist¬ 
ing to make up the fire in his room;—that she ad¬ 
dressed herself with particular attention to him at 
dinner anil meals ;—that he came evidently by ap¬ 
pointment, and wiien the husband was absent from 
Buscoty the place of his residence, or particularly 
engaged j that this attracted the notice of these 


witnesses, and convinced them that his visits must 


have been by appointment; because no sooner was 
the back of Mr. Loveden turned, than this gentle¬ 
man appeared:—that while he was there, and the 
husband was absent, she was ordered to be denied 
to all other persons who came there, and was ac¬ 
tually so denied;—that if Mr. Xorcfifcw’s return 
was announced by the ringing of* the house bell, 
they separated immediately, and met again in 
Mr. I.oveden*^ presence as if for the first time,—as 
if they had not been in company and held any conver¬ 
sation before ;—that they were fond, when walking 
in company, of separating from the rest of the com¬ 
pany, walking together separately, and in the atti¬ 
tudes described;—that they were often seen retiring 
into the shrubberies and plantations in the garden; 
— that he came very frequently on horse-back. 


coming 
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cominff with his liorse into these plantations and loved en 

L I 1 • II 1 II Loveden. 

shrubberies unknown till observed by servants; _ 

and never going up to the house, but meeting this ju/y isio. 
lady at these placesthat they have been seen in 
the gardens with arms round each other's wtiist; 

—that they were seen upon one particular occasion 
to kiss each other; that upon finding themselves 
observed, they retired in great confusion ; that at 
table they were in the habit of sitting close together, 
and, as the butler positively swears to his own ob¬ 
servation of the fact, with their legs and feet fixed 
together under the table;—that in London tliey 
met, and evidently upon signals and by appoint¬ 
ment, to ride together in tlie Park ;—that he has 
been seen to lay his hand upon her hij), and, upon 
being observed, to withdraw it in confusion ; that 
at another time he laid his hand in a most familiar 
manner upon her shoulder ;—that he was admitted 
alone into her dressing-room, where other gentle¬ 
men were scarcely ever admitted; and that he was 
so admitted totally unknown to Mr. Loveden ;— 
that when parties went out coursing or hunting, 
these two persons always came home an Jiour 
before the rest of the company, and remained 
alone together:—in short, that a degree of fami- 
liar intercourse took place which attracted the 
notice of every servant and of every visitor in the 
house. 

These are facts spoken to by such a number 
of the witnesses, that I must repeat great part of 
those depositions which have been reatl, and which 
have been commented u^pn much at length, if I 
were to refer to them: I must state them entirely 
over again if I were to enumerate the particular 
facts spoken to in the depositions w'hich these 

several 
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JLoveden I‘. several witnesses have given; for all the servantSi in 

Loveokn* • 1 * 1 ^1 A •j* ^ 

various capacities which gave them opportunities of 
la/A j«/y 1810. observation, concur in describing the intercourse 
as suspicious, and as gross in a very high degree. 

It’has been made matter of objection, among the 
few objections which it was possible for the inge¬ 
nuity of advocates to collect upon this occasion, 
that this lady seems to have been living amongst 
spies, and tiiat they seem all to have acted with un¬ 
favourably conceived impressions. The fact is, 
that theii' observations were awakened, and could 
not be otherwise than awakened, by the appear¬ 
ances wliich were presented to their view. Such 
scenes as these going on in a decent and re- 
sjicctable family, and some of them passing 
under the eyes of such a number of persons, 
could not but excite observation, could not but pro¬ 
voke conversation among them. If the evidence 
liad been otherwise, I think it would have fur¬ 
nished a just ground of imputation j for such cir¬ 
cumstances, as are described by the witnesses, 
could not pass without producing such conse¬ 
quences and conversation among them : they must 
provoke the indignation of the servants j they 
must have alarmed their vigilance, and have en¬ 
gaged them in what we find them to be engaged 
in,—the common purpose of defeating and detect¬ 
ing an intercourse so disgraceful to the house and 
so injurious to their master. The only wonder in 
the case, I think, is, that such an intercourse could 
have been possible for such a length of time, with¬ 
out in some way or other, by some accident, by 
some information, reaching the notice of Mr.Zote- 
(len* It had certainly attracted the notice of his 
visitors j—so says Mr. Seymour, who was a visitor 
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in tlie house, and who states that he had himself 
observed so much, and had heard so much from 
other persons who had seen the same, that he found 
himself compelled by the duties of friendship to 
expostulate with her upon the intercourse, which 
he did not at that time suspect to be criminal, but 
which was at least suspicious, between her and Mr. 
Barker. She took it ill, and declared that so long 
as Mr. Barker behaved well to her she should not 
alter her behaviour to him;—a pretty stroiig proof 
of a blind attachment to this gentleman j bct^ause 
a woman of delicacy, who had been informed by a 
friend that her cliaracter was suffering, in the opi¬ 
nion of respectable persons, on account of the foot¬ 
ing on whicli she w^as with another gentleman, 
would at least, for the protection of lier good name 
if not of her innocence, have avoided appearances 
that had led to such unfavourable impressions of 
iier character. 

Mr. Pi'yse^ who is the son of Mr. Lovedeii 
by a former wife, says, that he had observed at¬ 
tentions, though not with the suspicions which 
must Jiavc been excited if he had seen more. 
It appears by the conversation to whicli I have 
already alkuled of the butler, Hastings, with 
Mr. Barker, to have found its \vay into the general 
talk of the country. With all this, however, 
nothing appears to have attracted the notice of 
Mr. Loveden. That occurred in this case, thougli 
certainly in an uncommon degree, which happens 
ill many others,—^that the husband is the last per¬ 
son who entertains a suspicion of his misfortunes. 
There is, I think, no reason whatever to presume 
any kind of connivance on his part, or any other 
forbearance than what arose from the most pro¬ 
found 
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^LovrL' ’ ignorance of the dishonour that was practising 

upon him. 

iitih/ii/^i8io. There are several particular instances of the 
familiarities passing between these persons, which 
I think it may not be improper for me more parti¬ 
cularly to advert to; and, amongst the rest, some 
that are spoken to by Hooper and by Chamber- 
lain : by Hooper upon the fifth article, and by 
Chamberlain upon the same day. Chamberlain 
says, “ That on a Sunday morning, happening some 
“ time about a year and a half and within two 
years last past, Mr./J/zr/rr having either slept 
“ at Bascot House on the preceding night, or 
“ having called there on the Sunday morning, and 
“ the family being preparing to go to Church, and 
“ the carriage having gone for that purpose, and 
“ being about to come round to the door, he 
“ liaviiig Mr. Barker's horse in the stable, came to 
the under-butler, who was then in the pantry at 
“ the bottom of the stairs, and near to the billiard- 
“ room, and asked him if Mr. Barker had ordered 
or if he wanted his horse; and to the best of his 
recollection Hooper replied, that Mr. Barker 
“ was gone into the green house, and that if tht^ 
“ deponent would stop a little he would show him 
“ some of Loveden*s tricks : and the bell of 

“ the room in which the family had breakfasted 
“ having just then rung, the said James Hooper 
“ desired the deponent to go into the butler’s bed- 
“ room, and watch from the window thereof! 

“ which commands a view of the conservatory or 
“ green-house, whether Mr. Barker came out of 
“ the said green-house or not; and that Hooper 
then went to answer the bell, and the deponent 

** watched 
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** watched as directed from the butler’s bed-room 
“window; and that shortly afterwards he saw the 
“ family go to Church, but Mrs. Loveden having a 
“ pain in her face staid at home, and did not go 
“ that day: that as soon as the family were gone 
“ to Church, Hooper came into the butler’s bed- 
“ room to the deponent, and told him to listen and 
“ he would soon hear Mrs. Loveden come down 
“ stairs, and go through the billiard-room into the 
“ grcen-hquse;—that he continuing to listen as 
“ desired, he plainly heard Mvs.Loveden come 
“ dow'n the stairs and go into the billiard-room; 
“ she went through the communication as before 
“ described in the conservatory;—that Hooper 
“ afterwards came and told the deponent he had 
been through the billiard-room and Mrs. Lorc- 
“ den*s dressing-room, and into the small further 
room, and that she was not in either of the said 
“ rooms, and must have gone into the green-house; 
“ that being then quite certain that Mrs. Loveden 
“ and Mr.7iflr/;6T were together in the said green- 
“ house, and having occasion to be about some 
“ part of his business in the house, he desired the 
“ deponent to keep on the watch from the butler’s 
“ bed-room window, in order to see wdiether they 
“ came out of the said green-house or not; that 
“ the deponent accordingly did watch until the 
“ family returned from Church; that Hooper oc- 
“ casionally came into the said bed-room to him; 
“ but neither Loveden wov Mr. Barker were 
“ seen till Mr. Loveden^s carriage drove up to the 
“ front door on the return of the family from 
“ Church, which could plainly be heard by them 
“ in the green-house; and immediately Jiftcr this, 
upon the hearing the noise of the carriage 

“ coiping 
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Loveoen t. coming up, the deponent saw tlie said Mr. Bar~ 
I.OVEDFN. ,, come out of the green-house by one of t]^ 

util Jw/y 1810. “ windows thereof, and go round by the back bf 
“ the green-house and pass the north front of the 
house, and go towards the stables; that he 
“ directly afterwards saw Mrs, Loveden come out 
“ of the green-house through one of the sash win- 
“ dows thereof nearer to the house, and go and 
“ meet her mother; and he heard her mother 
“ blame her for being out, and say she would have 
“ more pain in her face, or to that effect. Tliat he 
“ immediately came out of the butler’s bed-rdom, 
“ where he had remained at the time, and ran 
down to the stables, and overtook Mr, Barker 
going to the stables, and brouglit out his horse 
“ to him, and he rode away in the direction for 
0 :r/brd.” 

Now to be sure this is evidence which shows an 
advantage w^as taken of the retirement of the family 
for the purpose of going to Church. This is fully 
confirmed by Hooper, as far as he had an opportu* 
nity of observing: he did not wait along with 
Cfiamherlain, because his business called him into 
the house; but, as far as he goes, he fully esta* 
blishes the fact,—that in this green-house they 
were together from the time that the family went 
till the time that the family returned, and that the} 
then separated in such a mariner—(for that is a 
circumstance not to be laid out of consideration 
in all these cases)—that they then separated in 
such a mariner as to elude the appearance of their 
having been at all together, thereby giving to this 
meeting an appearance of secrecy and clandes- 
tinity which leads to a suspicion of every thing 
improper. 


4. 


There 
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There is another thing spoken to by Hooper at i^ovkden ». 

a succeeding time, and it is this.—He says, “ That _ . 

** in the month of January 1808, wlien Mv, Barker i aih Jnly 1810 . 
** was on a visit at Buscot Park^ and all the com- 
“ pany then at the house had gone out to take the 
« diversion of coursing, and amongst them Mrs. 

“ liOveden and Barker, these two, as they 
“ usually did on such occasions,”—a fact which is 
spoken to by other witnesses,—*^ came home about 
“ an hour before the rest of the company and 
“ more: and after they had been in the house a 
“ short time, there having been a dish of fine fisli 
“ caught, and the cook wishing to know how 
“ Mrs. JLoveden would choose to have them 
“ dressed, he the deponent took them on the dish 
** in order to show them to his mistress, and to 
“ take her orders as to the dressing the same; 

“ that for that purpose he went into the library 
“ and breakfast-parlour, then up to Mvs. Loveden\^ 

“ own bed-room j and having knocked at the door 
“ thereof, which w^as ajar, and no person answer- 
“ ing, he >vcnt into the same, and from thence 
“ into the little dressing-room adjoining, which ^ 

“ w'as used byM.vs.Lot'ed€n, and also into tlie ad- 
“ joining room called Loveden*s dressing- 

“ room, and into every other bed-room on that 
“ floor, except one room,”—that he particularly 
describes,—“ and he could not find her in any of 
the said rooms, nor did he see Mr. Barker : that 
“ upon his return down stairs he met Miss Love^ 
den on the hall floor nearly opposite the library 
“ door, of whom he inquired if she knew where 
“ Mrs. Loveden was; to which she answered slie 
“ did not, but supposed she was in the room called 
“ the Dressing-Room, or to that effect. He told 

“ her 
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l.OVEOEN “ hur he had been there, but that she was not in 
.ovKDLs. j immediately afterwards she 

) 3 th juh, 1810. “ came out of the dining-room into the hall to the 
“ deponent, and appeared very red in the face and 
“ extremely confused, and held her riding-habit 
“ half way up her legs, as if she did not know 
“ what she did from the confusion she was in; and 
that having given the deponent orders as to the 
“ manner she would have the lisli dressed, she then 
** went into the library to Miss Jjoveden, and the 
“ deponent carried the lish down stairs : that he 
“ iniinediatcly came out again to the side of the 
“ stairs and listened, and that he heard a man’s 
tbotsfe])s come out of the said dining-room, 
which Loveden had jns( betbre left, and 
“ run up stairs.” '^fhe fact then is, that the par- 
lies came home an hour before any of the rest of 
the family, that they were not to be found, and 
that this servant who went to speak to his mistress 
came to the dining-room door; that she met him, 
so as to prevent his entering the door, in a state of 
confusion, and that a man was there; aiul as 
M.r.Ba 7 'l'cr could not possibly be any where else, 
i think it leads to the unax oidable conclusion that 
be was the person \\ho was there. 

Tliere is iinotJier tael whicli is mentioned, that 
is of the same nature, and which leads to conclu¬ 
sions of the same kind. IJe says, “ it was not a 
“ custom wdth him, as husincssdid not call him, to 
“ walk in the gardens, jilcasure grounds, or plan- 
“ tatioiis at Buscot; so that he ha<l but little op- 
“ ponunity of. seeing tliem; but ho knew that 
“ they were in the habit of‘walking together about 
“ the said grounds, plantations, and gardens; for 
“ he has himself seen them go into the plantations 

“ and 
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** and about tlie green-house garden, and has at loveden v. 
“ such times frequently seen them walk together 
“ arm-in-arm within view of the house. That one isio, 

“ afternoon in the year ISO.'I, when a M.T^.Stephem 
“ of Bath was on a visit at Buscot Parle, the depo- 
“ nent, and William Mmson, a servant to a gentle- 
“ man who was there likewise on a visit, havinn* 

“ been walking out in the Park, and coming into 
“ the plantations, (hey saw two persons at a little 
“ distance approj'cliing that part of the plantation 
“ where they then were • (ipuu which the dcponcnl. 

‘‘ and this other servant who was with him, not 
“ knowing who they were, stojiped in the thick 
part of the plantation among the sliriihs lili they 
“ passed them j and as the -.aid two [lersons ap- 
“ proached, the deponent and this other servant 
“ plainly saw Mrs./.rnwAv/ and Mr. Yir/r/rcr w’alk- 
“ ing together, having his arm round her waist, 

“ and Mrs. 7>nt’CfA/z having her arm round his 
“ waist; and he and his comjianion remained 
eoncealed in the plantation until they had passed 
by : then they came <mt of the plantation, and 
“ went towards the house ; aiul whe/i they had 
“ got inlotliopark again to go to the house, they met 
“ Mrs.*S'A. 7 ;Ac//.s who imjiiired of llie deponent if 
“ he had met Mrs. Loveden: and the deponent, 

“ not choosing to say he had met her with Mr. 

“ Barker, said ho had not seen her j upon whieli 
‘ Mrs. *S7fpAmv said she had lost her.”—So that 
she had contrived to quit this lady and to join 
Mr. Barker, anil to walk with him in the manner 
which these wdtnesses have described. 

There is another witness to whose e\ idence I 
will advert, and that is M'^NicoL Something of an 
objection was taken to his evidence as a witness, 

VOL. JI. ft’uw 



18 


CASES DETEllMINED IN THE 


'Lovcdcn from what appeared upon an interrogatory, that he 
had had a quarrel with Mx.Lofveden^ on account of 
:aih Jtt/y 1810. his having bartered some fruit for some seeds.— 
I do not think that that can be admitted to affect 
the testimony of this witness in any degree: it is 
known that those things are on a different footing 
in different families; it is a confidence reposed in 
gardeners in some families to make exchanges; 
and a man acting fairly and for the advantage of' 
his master’s concerns would not be in the least de¬ 
gree discredited by it: and if he supposed that his 
authority went further than it did, that cannot be 
considered as a circumstance at all invalidating his 
testimony as a witness—^least of all would it give a 
favourable bias to his testimony towards the person 
who had so resented the liberty he had taken. He 
says, “ He observed there was a great degree of’ 
“ intimacy between Mr. Barker anti Mrs. Loveden, 
« for they were in the liabit of walking together 
and alone arm-in-arm in the llowei-garden and 
“ pleasure-grounds at Buscot Park, on every oc- 
“ casion they could find so to do: that, from the 
“ manner in which they met at times in the plants- 
tions and in the garden, he had no doubt but that 
“ they met there by appointment:*'—He says, 
That he remarked that when Mr,Barker was visit- 
ing at Buscot, Loveden used to get up in a 
« morning much earlier than was her usual cus- 
“ tom, and to come into the flower-garden, where 
“ she was always met by Mr, Barker, and that 
they used to walk there together and alone till 
Mr. Lo'veden*& bell was rung ; and wJ)enever the 
“ deponent was in the garden at such times, and 
“ was near enough to hear the bell, he always ob- 
** served that thej separated, and Mrs* Loveden 

“ went 
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“ went into the house j for it was then known that 

Mr. Loveden had got up: and he has at times 
“ found them walking together in the planta- 
“ tions, when it was not known in the house that 
“ Mr, Barker' had come ti^ere ; and on one day in 
“ particular he well recollects—*’ That goes to a 
fact which I shall have occasion to observe upon 
by and by. 

There are other witnesses that speak to situa¬ 
tions exactly of the same kind, and as situations 
frequently occurring between these parties. Now 
I do confess that, upon a view of this general evi¬ 
dence applying to the general conduct of these 
parties to eacli otlicr, I am very much inclined to 
accede to the doctrine whicli has been stated by 
the counsel for Mr. Jjoveden, that it would justily 
the legal conclusion that adultery had been com- 
mitted if any situations were shown in which the 
fact was at all likely to have passed. It would be, 
I think, a doctrine extremelv dangerous to the 
security of domestic life, if all this could pass with¬ 
out warranting such a conclusion. What!—when 
an improper attachment is admitted to have ex¬ 
isted between the parties—when it is admitted that 
indelicate acts luue passed bctweeii the parties 
when they were within the reach of observation, 
shall it not be concluded that those acts* were 
carried much further when they M'cre out of the 
reach of observation ? I am not ignorant what al¬ 
lowances are to be made for tlic laxity of jiioderii 
manners j but does it in practice or in reason ex¬ 
tend to liberties of the kind described, without 
subjecting the parties to unfavourable conclusions, 

if they are found in situations in which they are 

•> 

withdrawn from the eye of an observer r* 1 think 

c ^ the 
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Loveden ir. the law vvoultl lose sight of that justice by which it 
- - - is to regulate the rights of individuals, if it were to 

util Jw/y 1810. hold that all this took place, and that nothing 
further passed when the parties were entirely un¬ 
restrained by the eyes of any j)ersons whatever. 

However, the matter docs not rest here : the 
evidence goes a great deal I'urther ; and is such as, 
I think, to leave but little doubt upon the minds of 
those who have to consider its eflect. I mean par¬ 
ticularly here to allude to the clandestine corre¬ 
spondence which has been produced. The fact that 
any coirespondence wdiatevcr, unknown to the 
husband, had passed between this lady and Mr. 
Barker, would of itself be highly suspicious; even 
if its nature and its tenor were wliolly jinknown, it 
would have been open to the most unfavourable 
cosielusions regarding that nature and tenor. Hut 
how is it conducted.^ Why, it appears tliat in the 
country she was in the habit of putting letters 
directed to this gentleman privately into the bag, 
—letters not directed by her husband, though 
a member of parliament. It appears that she was 
in the habit of receiving letters not addressed to 
her husband, but separately to herself; that she 
was in the habit of receiving them Avith great 
eagerness ; and, in the latter period of the history, 
that she was in the continued practice of getting 
the bag before it was produced to her husband or 
to any body else; that in town she herself put 
letters directed to this gentleman into the receiving 
offices, or delivered them herself to the postman 
with her own hand; some of these letters are suf- 
proved to Iiave been directed to this 
gentleman. All these facts are established very 
fully by Stratton, by Chamberlain, by Hooper, by 
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M'^Nicol, and by Dyke.-^^'i^ovf under sucli circum¬ 
stances as these, 1 think all conclusions must be 
unfavourable. 

The correspondence of a young married 
woman with a youngs,man, unknown to her 
husband, is what I presume hardly comes witliin 
the known latitude of modern manners; but, 
connected with the general footing on which these 
parties, by all the evidence to which I have al¬ 
luded, were proved to have stood, it speaks a 
more decisive langjiage with respect to its nature. 
But, however, it does happen in this case that 
letters have been intercepted, and are within the 
view of the court; the time and the manner of 
their being brought to light and their authenticity 
are fully proved. Tliey were taken out of the 
bag:—and without entering into the particulars, 
there is very sufficient evidence that they were 
written on the 2 f>th oi' November 1808 ; that they 
were put into the b^ by her ; that Hooper^ having 
suspicions that there were letters passing from her 
to Mr. Barker in this bag, contrived to get these 
letters out of the bag; that he communicated 
those letters to some others of the servants, par¬ 
ticularly to Haynes, with whom be appears upon 
a footing of intimacy, and that they were after¬ 
wards delivered up to Mr. Bryse, the son-in-law, 
upon tlic discovery which took place some time 
afteiwards. I think their identity is clearly esta¬ 
blished by this witness, and by the other witness 
w'ho has proved their contents, and by Mr. Pryse 
himself; and I see nothing which at all shocks 
probability in the idea of his having kept those 
letters by him so long. They are letters which 
it might puzzle such a man as this to determine 

(• 3 how 
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how to ]>rodiice till some opportunity offered $ 
and he appears to have been unwilling to awaken 
' the feelings of his master upon the subject: he 
waiteil for an opportunity of seeing Mr. Pri/se, 
and then he took the ojiportunity of communicating 
them immediately. 

The handwriting of the letters is j)rovcd, and 
they are proved to have been writ leu upon a frank 
of M.i\l^ovcdc?i*s. The larger letter contains two 
inclosLires ; the larger letter is itself declaratory of 
violent and of mutual attachment j it concludes with 
desiring and hoping that they may aflectiouatcly 
love, that their attachment may be co-eternal, and 
that they may affectionately live and die adoring 
one another : it describes in terms of great la¬ 
mentation the difficulty of‘ access to the former 
rendc;fvoiis, for that tlie access' and l etrcat were 
become too visible from felling the woods in the 
shrubber} : it relates her repairing to different out¬ 
buildings in ortler to ascertain whether a meeting 
might be accomplished in them ; but complains 
that tho barn is locked, and that the other hovels 
arc unlit f()r any one to enter : he is desired to de- 
vise a scheme to meet; and he is told that in the 
day-time there is no possibility of escaping de¬ 
tection, from the curiosity of servants and other 
prying persons ; that she lias a difficulty in in¬ 
viting the danger of a night’s atteinj)t, but thinks 
tl)at from the hall window tl\prc is no doubt of 
admitting him <piictly for an Iiour or iwo. 

In this letter there is one envelope dated in 
May 180 ‘f, and which, she says, will speak for 
itself; and that I sijpposc it might do to persons 
wlio understood the transactions to which it 
alludes; but to be sure there is nothing in tli.=t 
* letter 
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letter itself which does show how it comes to 
be there with that particular date affixed to it. 
The other is sealed up intelligence to explain to 
him what it is essential for him to know. To be 
sure that is a letter which speaks for itself, with¬ 
out reference to any external transactions. It is a 
letter which from public decency was not permitted 
to be read in this Court; but I feel that my public 
duty calls upon me to state so much as this—that 
it does contain an account of the times in which 
the periodical indisposition of the sex visits her, 
and when she says she must avoid intercourse: 
she promises to mark the period in future, so that 
he may always compute it without difficulty; and 
she desires him to consider this communication as 
most indulgent, as she certainly had a right to do, 
and most explicit. 

This is a letter which I think requires no com¬ 
ment whatever. It is admitted that it does contain 
a declaration of violent attachment on the part of 
the writer; but it is said that there is no proof of 
any adultery having been committed between them. 

I confess I cannot help considering such a letter 
in a very different light, and that it does connect 
itself with a direct acknowledgment of facts of 
adultery having passed between these parties. 
There are only three possible suppositions in 
which such a letter as this can be conceived to 
bavo dropped from the pen of the wniter. One of 
those is, that it may have been written by a w oman 
in a state of absolute insanity, with a mind dis¬ 
ordered, and indulging itself with vicious images 
that have no connexion with any reality and lact: 
—that is a possible case undoubtedly. It is another 
possible case, that such a letter might be written 
by a woman with the malicious intent of denning 
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the character of a virtuous man, to whom such 
letter inij^ht appear to be addressed, but who hail 
no such connexion whatever as those, letters import: 
that is a possible case. But that cither of these 
suppositions exist in the present case is out of all 
question ; nobody imputes that this lady had any 
thing in the natJire of lunacy; nobody imputes that 
she had any malicious design against the reputation 
of this gentleman, who was the object of her ardent 
attachment. 

Then what is the only other sujjposition to 
which the Court can allude? — 'J'hat it was 
written by a woman, and could be written by no 
other than by a wmman, who had made a sur¬ 
render of her body, her mind, and every thing 
which belonged to either the one or the other, to 
llie person to whom this letter was addressed. 
Here is an act, and a proximate act it is undoubt¬ 
ed! v, as connected with something which had 
passed between the parties betbre ; because it is 
impossible to conceive that a woman wmuld write 
such a letter as this, saving in one of the two pos¬ 
sible cases which I have excluded from all consi¬ 
deration as applying to tlie present case. It is 
quite im])Ossible to conceive that such a letter 
could be written by a woman wlio had not, in the 
most unreserved manner, submitted her person to 
him to whom it is written. It appears a matter of 
a stronger nature than that w^hich we hold here to 
be a direct proof oi‘adultery,—the having gone to 
a brothel ^Yith a person. The act of going to a 
Jioiise of ill-fame is characterized by our old saying, 
that people do not go there to say their paternoster; 
that it is impossible they can have gone there for 
any but improper purposes; and that is universally 
held a proof of adultery. But many persons w *) 4 il(l. 

go 
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go to a brothel who could not bring themselves up 
to the writing a letter of this kind. Jt is a letter 
that proves, in the most striking and conclusive 
manner, not only that tlio parties must be con¬ 
triving for 'future indulgences, but that there had 
been that sort of intercourse which alone could 
have produced such a familiarity, and wliich aloiu^ 
could have emboldened a woman to describe in 
terms which I do not repeat, that which certainl\ 
showed, beyond all (juestion, the fact that these 
parties had been so connected togctljcr. 

After such letters as these are proved, the ])roof 
of facts might appear superlluous; anti I think it 
is super-abundant in tliis case. 'I'licre are meetings, 
both prior and subsetpient to t!u3 date of these 
letters, ill which the commission of adulterous acts 
must be inferred. I do not say that from ever> 
one of these acts I would draw the same conclu¬ 
sions in the case of all individuals to whom no such 
history applied; but tliat is not the way in which 
evidence is to be considered. Other facts and 
other circumstances are explanatory of meetings 
which are doubtful in their own nature, and 
capable of candid interpretations ;—they define 
ajipcarances that might otherwise be ambiguous. 
'J'hese letters are a gloss or a running comment, 1 
think, ii])on the text which occurs in the history of 
these jiartics : they are decisive of the terms upon 
which tlu'se parties met:—and that the writei’ of' 
these letters could meet privately, and out of the 
leach of observation, the person to whom tlicv are 
addressed, without any view to the purposes these 
letters express, is impossible to be conceivcil; and 
I think it is not less impossible that they should 
have met in the manner described, without his 

liavinn- 
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lovboen V. having concurred in effecting those purposes: for 
ovEDEN, tjjoyg/j tlicsc Icttcrs iievcr reached Mr. Barker, I 
13th 1810 . cannot but think that the probability highly is, 
that verbal communications were, in the oppor¬ 
tunities which afterwards presented themselves, 
made upon this subject, agreeably, as she says, to 
his directions, and agreeably to her inclination to 
give the communication that was wanted. 

The first fact that occurred to which I shall ad¬ 
vert, is one that happened at Kingston House, and 
which is spoken to by Hastings, upon the 7th 
article. It appears that Mr. Loveden, who is a 
member of parliament, had left the country in the 
month of February 1807, and went to reside at a 
house at Knightsbridge called Kingston House, 
where he continued *till about the 4th of* July in 
that year, when the family returned to Buscot:-^ 
that Mr. Barker dined twice while Mr. Loveden 
was there:—that in the month May, Mr. Loveden 
went down to Shaftsbury, on the occasion of the 
general election which took place at that time, and 
that Mr. Bar'ker came twice to Kingston House 
during Mr. Loveden's absence:—that on the first 
of such visits Barker (;ame wdtli a gentleman, 
who remained for some time in a room in front of 
the House, and Barker and Mt's, Loveden 
remained alone together for about three quarters 
of an hour, without being seen by the witness; 
and that lie then went away, and let himself out. 

It is said, Cannot people go into decent rooms in 
a decent house without being suspected ?—Yes, 
certainly, if they are decent persons ; but if such 
an intercourse is proved between them as is 
established by the fact of this correspoedence, 
and by the other facts to which I have jilluded,— 

I say 
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1 say the fact of sucli parties being close together 
for such a length of time, and unobserved, war¬ 
rants the conclusion that they have committed the 
criminal act. 

But, however, the next fact is of a stronger 
kind.—It appears that he then came alone: that 
Mrs. Stepheiis was with Mrs. Loveden at the time, 
and was sitting with her in the breakfast-parlour, 
in which she usually received other visitors: that 
^Y,Barker then rang the bell; and just as the 
deponent had let him in, and was going to 
announce him, and to sliow him up stairs, she 
came running dowm stairs, having seen him from 
the breafast-room window, as the deponent sup¬ 
poses, met him in the hall, shook him by the hand, 
and took him into the green dining-room, which 
was a back room on the ground floor, with windows 
opening into and communicating with the garden 
by five ste})s; in which room there is an inner 
room, which had formerly been used as a bed¬ 
room, and which w^as a dark room, having no other 
than a borrowed light from a water-closet w'ithin; 
so that though the wojkmen iniglit be employed 
in the garden at sncli time, Mrs. and 

Mr. Barker might have retired to such room, and 
been cut of the sight of any persons; and alter 
they had been together and alone in the green 
dining-roou’ about an hour, and ’till the men em- 
pkyeil in the garden had gone to their dinner, 
they tlien w^ent into the garden and w^alked 
together there for about half an hour; and then 
Mr. Barker let himself out as before.” I confess, 
after what has been proved of these parties, this 
fact,—that she quitted the company in which she 
was—that she did not inti'oduce Mr. Barker as a 

visitor 
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lovedkn V. visitoi- where all other visitors were received—that 
Loveden. retired with him into a room communicating 
13^^*immediately with a dark room,—and that they 
there staid alone together in a situation that 
afforded such facilities; this does impress upon 
my mind a very strong conclusion that those faci¬ 
lities were not ihrown away upon these parties. 

The next fact to which I shall advert is that 


which is spoken to by Major, upon the 9th article, 
as having ])assed in tlie barouche: and what he 
says is tliis,—“ She was much in the habit,’* he 
states, “ of going about in her carriage in the 
“ streets, and meeting Mr. Barker there; and that 
“ he does not remember ever to have seen Mr. 
“ Barker get into the said carriage when they 
“ have so met in the street, but once, and that 
“ was in ^'ery warm ,weather in the said year 
“ ISO? :—that they met in Bond Slreet, where 
“ Mrs. Jjn'cdcn was stopping in her carriage at a 
“ chemist’s shop door; that he came up to the 
“ carriage and desired tlie deponent to open the 
same, wliich he accordingly did, and Mr. Barker 
“ tliew got into the carriage; and she desired to 
“ be dri\en to a house, a dress or cotton shop, 
“ aboiiL two doors beyond Temple Bar, on the 
right iiand side of the way going from Boiid 
“ Street; that they were driven there,—that she 
“ got out of her carriage, went into the shoj) for 
“ a lew minutes and then returned to her carriage 
“ to Mr. Barker, and ordered the same to be 
driven io Ilijdc Park corner, where Mr. Barker 
“ got out of the carriage. That it had been 
“ customary lor Jier to have her carriage, which 
was a barouche, o})en when she rode out, which 
“ she generally did in company with JMis^ Love- 


* 


den ; 


it 
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den/ but that on this lUiy, which was a very i f,vr.nK.Mr. 
“ warm day, it was kept close or shut up:—that L«vKBfcN. 

“ wdicn he, the deponent, got down from behind 13th Ju/y t^lO- 
“ the carriage to open the door, to let Mrs. hovedm 
“ out at Temple Bar, lie observed that tlic sun- 
« blinds were all drawn down, and he observed • 

“ the same when he got down to let Mi. Barker 
“ out of the carriage at Hyde Park corner; and 
“ he then observed that the said Mr. Barker 
“ seemed much confused,—looked about him 
“ very much,—desired the deponent to make 
“ haste: and Mrs.appeared much heated 
“ and very red, that her hair was more tumbled 
“ and disordered than ever he liad before observed 
“ it. From which he concludes,’*—a conclusion 
in which I am disj)osed to concur, from what T 
have seen of the nature of the intercourse which 
is j)rovcd to have subsisted between these parties,— 

“ and he has not the least doubt,” he says, “ and 
“ he in his conscience believes, that whilst they 
“ were in this carriage they had carnal use and 
“ knowledge of each others bodies.” 

The next fact which f shall notice is that Avhich 
occurs in the deposition of i\PNkoL He says,— 

“ That one day, hajipening on a Sunday, in the 
“ summer of ISO 7 , just after the finiily had 
rcturneil from London to Binrot Park, Mrs. 

“ Loveden having remained at home whilst her 
“ husband and his daughter, and the mother of 
“ Mrs.Z«ot’tY/c«,had gone to Church, he happening 
“ to observe that the windows of the iiieeii-house 
“ or conservatory, near the centre thereoli which 
“ he had himself opened in the morning to give 
“ air to the exotic plants, w^ere shut, (it being then 
“ about one o’clock,) and likewise that the inside 

* “ shutters 
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Lovkuen V. shutters to sucli windows, wliicli were made to 

pj'cvent the effects of the frost, and of incle- 
Mth/ii'y jsio, nient seasons injuring the plants, were also 
sliiit-to, he went in at one of the windows which 
fronts the west of the house, conceiving that 
, “ some of the persons about the grounds had shut 

“ the same through mistake, and on his entering 
“ the said green-house he was very mucii surjuised 
“ to find Barker and M^x^.hoveden standing 
“ close together between the plants and the back^ 
“ wall of the green-houst;, directly opposite the 
“ windows which wx*re so as aforesaid shut up;— 
“ that on seeing the deponent enter, they stood 
“ close together <[uite still as if desirous of avoiding 
“ being seen, and the deponent then ojjened the 
“ shutters and windows and walked away through 
** one of the \vindo\vs of the said green-house, and 
went through the side' door through the colon- 
“ nade tluit communicates with the house, and 
“ immediately afterwards met Mr. Loveden^s car- 
“ riage in the south front of the House coming 
“from Church; and having seen MwLoveden 
“ and his daughter and Mi^.Liniall go into the 
“ house, he was desirous of seeing wdiich ^vay 
“ Mr. Barker w'ould make his escape from the 
“ house, as he had not a doubt lie had been 
“ secretly and clandestinely with Mrs. Ijoveden 
“ that morning in the green-house; and for that 
purpose he went round the flow^cr-garden, in 
“ order to see whether Mr, Barker would go out 
“ at tlie back door thereof) as he found he 
“ did not come out at the front door; and just 
“ when the deponent had got halfway round to the 
“ back door he met Mr. Barkery and saw him 
“ pass the south front of tlie house in haste; and 

^ “ 1hough 
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“ though it was a very warm day, he had a great lovf.den 
“ coat on buttoned round him, and stooped to 
“ avoid being observed who it was ;— tliat lie 1 Jth Jufi/ isio, 
“ looked after him to see whether he had a ser- 
vant or a horse waiting for him, or whether he 
** went tow'ards the stable; but he passed the 
“ road leading to the stable.’* He says again, 

“ That he had not a doubt,”“-and I confess it 
does not appear to me to be in the least degree an 
^charitable conclusion,—he had not a doubt, 

“ but does verily believe, that whilst Mr. Barker 
“ and Mrs. Loveden were as aforesaid in the con- 
“ servatory or green-house on the said Sunday 
“ forenoon, they tlicn and there had the carnal 
“ use and knowledge of each other’s bodies.” It 
is said they were fond of plants; and siie is proved 
particularly to have been very fond of dressing up 
his room with flowers, and very fond of going to 
nursery gardens: but. I should think they would 
not go and shut up the windows and shutters of a 
green-house in order to speculate on plants ; that 
is not the way in which their attention would be 
exercised; nor can I conceive, after such a cir¬ 
cumstance, that that was the object which had 
brought these persons together in a situation like 
this. 

The next witness to whom I am under the ne¬ 
cessity of adverting is Marif Day, on the 5tii article. 

The account spoken to by M‘'Nicol passed in the 
year 1807, 1 think. The fticts spoken to by this 
witness passed in the Christmas of that year; lor it 
appears that Mr. Barker was in the habit of paying 
annual visits;—she describes Mrs. Loveden'^s ge¬ 
neral conduct in common with all the other wit- ^ * 
nesses ; and it would really be nothing more than 

- repetition 
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repetition ol' the depositions if* J were to cite the 
evidence of all the witnesses that vouch the facts,— 
>. that they were fond of being together in the rooms 
of tlie House. She says, “Particularly she reinem- 
“ hers that on one morning about nine o'clock, 
“ happening a lew days after Mr. Barker' had 
“ come on such \'isit, and just before Mrs. I.ove- 
“ den had gone down to breakfast, the deponent 
“ having gone u]) stairs to a closet she had on the 
“ same floor with the bed-rooms, and intending tf^ 
“ go into such of the rooms as had been left by 
“ the })ersons who liad slept therein, and among 
“ them ijitending to go to Mr. yfr/r/rc/’s bed-room, 
“ to make his bed and put the room in order, if he 
“ had then left the same ; she on going to his bed- 
“ room door found he had not left his room, but 
“ heard him talk to some person then in his bed- 
“ room with him, v.ho the deponent then supposed 
“ was his own man-servant: but she immediately 
“ found her mistake in that respect; for the man 
“ w'as below, and came up to his room door witli a 
“ ti link which had just come by the coach or some 
“ otlier conveyance; and making a noise by bring- 
“ ing the trunk up and putting it down at the tloor 
“ of* his master’s beil-room, she heaid the door 
“ locked within, and the man-servant went away; 

“ and the deponent tlicn well knew that tlie voice 
“ she lieard was tlie voice of Mx^.jjoveden: and 
“ from such circumstances she is certain that 
“ Mrs.Xowv/cvi was then in the vsaid bed-room,’* 
that is to say, in tlie bed-room of this gentleman 
with the tloor locked. She says, that she con- 
sidereti this as liighly improper; but she cannot 
take upon herself to say-whether the act of adul¬ 
tery was committed. She ailhercd to the stret 

rule 
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rule of evidence, that, unless she sees the fact, she Lovedbn*. 
will not take upon herself to warrant it. 

She says, further, “ That on this Christmas Vmt, isio. 

“ Mrs. Ijovcden, and the company then in the house, 

“ having gone up stairs for the purpose of pre- 
“ paring or dressing tor dinner, the deponent 
“ having gone up stairs on the bed-room floor to 
“ her aforesaid closet, between the rooms where 
“ Mr. and Mrs. Ijoveden slept and that where 
“ Mr. Barl'cr then slept, it being then near din- 
“ ncr-time and getting ([uite dusk, Imt (juite light 
enough to sec any person in the passage leading 
“ to the bed-rooms, she being then in tlie closet, 

“ and having the door thereof a little o])en, was 
“ thereby enabled to see to the end ol’the passage, 

“ and particularly his bed-room door, without 
“ being bersell’ seen Iherel’rom, for she had no 
“ light with her ; and she then observed Mr. 

“ Barker come out of his bed-room, which was 
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nearer the top of the stairs than Mrs. XotY/r/ew’s 
was, and look ail around as if to see if any jierson 
was within sight, and then look at the clock a 
little, and immediately afterwards saw him go 
doAvii stairs, and a few minutes after the depo¬ 
nent heard a footste]) come out of Mr. Barker ^ 
bed room, and down the two step' w!i c!i led 
therefrom, and along the passa'.’c past tiie closet 
where the deponent was; and she liaxing the 
ilc.rn-r)pe ! a little a-jar, plaiidy saw that itv.as 
^\\s. JjOi-eden A\ho came out of the said /k/c- 


“ /i’c/'’s bed-room, anil saw her go into her ovu 
“ bed-room,—for she was obliged to pass tiu' 
“ closet ill going thereto, — and she clearly and 
“ distinctly saw itw'as her said mistress;—and her 
conduct was so extremelv suspicions, that, upon 
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LovEDENr. ** this cccasion, she admits that she cannot but 
■ “ believe tliat they had at such time been crimi- 

13th/«/y 1810 . “ nally connected together. She says, that upon 
“ several other occasions, she has known Mrs. 
“ Lovedm and M.\\ Barker to be alone together 
“ unknown to Mr. Ijoveden during Mr. Barker*^ 
“ visits at Buscot Park, particularly in a room on 
the bed-room floor, whicli was Mrs.Zow«few*s 
“ dressing-room, but was used as a sitting-room 
“ for ladies only, and was a room where Mrs. 
“ Loveden used to write in, and where gentlemen 
“ were not admitted.’* 

EHzaheth Ilai/nes, who was her own woman, 
speaks to particulars of a similar nature.—She ob¬ 
serves that she was })articuiar in dressing herself 
when this gentleman was expected, more than at 
other times:—in seeing that his bed-room was put 
in jjropcr ordei-, and his fire kept up, which she 
never troubled herself about with other gentlemen ; 
and that lioni these and other circumstances she 
was led to suspect they did conceive a criminal 
passion for each other. Then she goes on to say, 
“ That slie iiad often reason to believe that Mrs. 
“ Loveden went in a secret manner into the bed- 
“ room of M\\ Barker while he ^vas there, and re- 
“ mained alone with him for some time; for she 
“ remarked of late years their connexion became 
“ moi e unreserved, particularly while Mr. Barker 
“ was on a visit there at Christmas 1807, and for a 
“ fortnight or three weeks that Mrs. Loveden used 
“ frequently to go up stairs to dress before the 
“ usual time for the afternoon; and when she 
w^ent out of her room to go down stairs, she 
“ would not allow the deponent to light her down, 

** but said she would light herself to the top of the 

stairs, 
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“ stairs, and would put the candle in the room at 
“ the top of such stairs, called her dressing-room, 
“ and that the deponent might afterwards fetch it 
away; that she then supposed that Mrs. Loveden 
“ used to go into Mr. Barker*s room frequently 
" whilst he was so there dressing; and she was 
“ confirmed in such her suspicions from the cir- 
“ cumstance of having, on one of the afternoons 
“ when Mrs. Lovedeti had di cssed for dinner 
“ rather earlier than usual, and had gone out of 
“ her bed-room for the ostensible purpose of going 
“ down stairs, heard Mr. Barler*^ bed-room door 
“ open, and just about the same time vliat Mrs. 
“ Loveden could have got there; and that after 
“ remaining in Mrs. l.ovede'ii*)^ room about ten 
“ minutes, without hearing the said door open 
“ again, having then gone into a rlosct v hich was 
“ appropriated to tlie deponent's own use, and is 
“ in the bed-room passage op})osite tiie house- 
maid’s closet, I’romthc door of which she eould 
“ see the steps leading to the recess from which 
“ Mr. Barker*^ bed-room door opened, she very 
“ soon afterwards saw' him come out ol‘ the said 
“ bed-room down the said steps in liis dressing- 
“ gown, and walk to the clock directly opposite j 
“ and having first held tlie candle up to the clock, 
“ and looked at it, he tlion turned and looked 
“ both ways down the passage, as il’ to take a sur- 
“ vey whetlier any person was williin view: seeing 
the deponent, he returned nj) tlie steps again, as 
“ if to go into his bed-room ; that she then went 
" out of the door leading from the bed-room pas- 
“ sage to the back stairs, and went so tar up the 
“ back staii’s as to enable her to see through a 
“ partition light over the back stairs door into the 

D 2 “ passage j 
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loveden V. ** passage ; and after remaining there about five 
” minutes, or not quite so much, she saw the said 
j 3 th 1810 . “ Mra. Loveden come down the said steps leading 
“ from Mr. Barker's bed-room, without any light, 
“ and go down the best stairs; so that she is cer- 
“ tain Mrs. Loveden Iiad, at tlie time deposed to, 
“ been in Mr. Barker's bed-room whilst he re- 
“ mained therein, and that they were there alone 
“ together.” 

There is anotlier fact she remembers: “ That 
on another occasion, happening one afternoon 
“ whilst tliis visit took place, Mrs. Loveden having 
“ gone up stairs to dress for dinner, and Mr. Bar- 
“ her having gone into liis room, she ordered her, 
“ Haynes, to wait a little, for that she had forgot 
** something and must go down stairs, or to that 
effect j and she then took a light in her hand, and 
“ went out of her bed-room, and pulled her door 
“ to after her, and w^ent along the passage, as if to 
“ go down .stairs; but the deponent having imme- 
diately opened the door again, heard Mrs.Xos:;^- 
“ den go up tlie steps leading to Mr. Barker's bed- 
room, wlierein he then was ; and the deponent 
‘‘ being curious to see her come out of Mr. Ba?'- 
“ ker's room again, went up the aforesaid back 
“ stairs again, high enough to see the passage of 
“ the bed-room floor through the partition light 
‘‘ before described; and in a quarter of an hour 
from the time Mrs, Loveden so went into the 
bed-room, she secs from the back stairs the said 
“ Mrs. Loveden come down the steps leading from 
“ Mr. Barker's room, with the candle and candle- 
“ stick in her hand, but with the candle ex- 
“ tinguished, and saw her go from thence into her 
own bed-room.” 

10 


There 
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There is another fact of the like kind tliat she 
mentions: “ That one morning during Mr.Barker^^ 
“ visit at Btiscot, at this Christmas tune, she was 
“ employed in her usual way, being at that time 
“ putting away some things in her aforesaid closet, 
“ and that she saw Mrs. Lovedm in her riding- 
“ habit, which she frequently wore, coming down 
“ the steps from Mr. Barker*s room, where he 
“ then was; and she, observing the deponent, 
“ turned back, and went into another room in the 
“ recess to which the steps led, and which was 
“ next to Mr. Barker*s room, as il‘ she had 
“ forgot something, by way of excuse, as it struck 
“ the deponent, for her coming down those steps; 
“ —that she opened a drawer in such room, and 
“ took out a port-folio with some papers therein, 
** and gave it the deponent, desiring her to put i1 
“ in another closet she had the care of j that she 
“ seemed very mucJi confused, and that she very 
soon afterwards saw Mr. Barker come out of 
“ his bed-room and go down stairs ; and she has 
“ not a doubt tliat they had been together anti 
“ alone in his bed-rooin, and that they had again 
“ committed adultery together.’* 

I should exhaust my own strength as well as the 
patienceof those who hear me, if I were to go into 
an enumeration of all the facts, that arc proved to 
have taken place, as between these two persons.— 
There are tw'o or three of them which I am under 
the necessity of noticing, and those are the facts 
which occurred upon the Stli oi' Ai/gjist 1808, and 
which are spoken to by tw^o or three w itnesses, who 
in all material facts perfectly corroborate each 
other. There are some little differences, but 
which, in my opinion, give a support to evidence, 

D 3 and 
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Lovbden I,, and do not break in upon it. The witnesses, to 
whom I now refer are, HastmgSj Calculi the house- 
13th jtt/y 1810 . keeper, who had lived long in Mr. fa¬ 

mily, and Haynes^ her own maid. The person, 
who gives the most particular account of these cir¬ 
cumstances, is a man who seems to have behaved 
with great zeal for his master’s honour, with 
fidelity, and wdth considerable prudence and for¬ 
bearance, and that is Warren Hastings. The ac¬ 
count which he gives is this. He says, “ It was 
“ Mr. Loveden^s custom, for many years, to go 
“ to Abingdon on the 8th of Augttsly to attend 
“ a school-meeting or mayor’s feast, and to send 
“ two bucks and dine there ; and as it was seven- 
“ teen miles from BuscolParicy he used generally 
“ to sleep there, and he did not return till the fol- 
lowing day: that it was very well known to his 
“ wife tltat such was liis intention on the 8th of 
“ August. That two days, previous to that day, the 
“ deponent liad entertained a strong suspicion 
“ that itw^as the purpose of Mrs. Xom/cw to intro- 
‘‘ duce Mr. Barker into the house, on the night 
“ during w'hich Mr. Ijoveden was certainly to be 
“ absent; for he says, that on the 6th of the month, 
“ two days before, she had called to him o\'er 
“ the baluster that she wanted some oil, and that 
“ he the deponent gave some in a table-spoon to 
** James Daxvsoiiy then Mrs. JAntaWs servant, who 
“ took the same to her; and at the time he gave 
“ it to James Daxvsoiiy he told Dawson that he 
“ knew^ what she wanted the oil for, and that she 
“ had got some mischief in her head; for his sus- 
“ picions had been awakened on the morning of 
“ the 28th of ,7?/^,from the circumstance of having 
“ observed a noise made in opening the billiard- 

“ room 
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“ room door, which stuck at the top, and after 
“ listening a little he heard the door shut again and 
** locked; and what more particularly awakened 
“ his suspicions, and from which he believed that 
“ Mrs. Loveden had had Mr. Barker in the house 
“ that night, was, that she liad a carpenter’s man 
“ sent for from Farringdon on the 30th oX Jtdy, 
“ who came and, by her own directions, planed the 
“ top of the billiard-room door, and made it go 
“ easy; and from those circumstances he strongly 
“ suspected that she meant to use this oil for the 
“ purpose of oiling the doors leading from the bil- 
“ liard-room to the conservatory or green-house, so 
that she might introduce Mr. Barker into the 
“ house unheard by any person. That accord- 
“ ingly a few minutes after he went and examined 
“ all the doors leading from the conservatory into 
“ the vestibule, through a little room into Mr. 
“ Lo*veden*s dressing-room, from thence into the 
“ vestibule, and from thence into the billiard- 
“ room, and found them every one oiled, and he 
“ knew that they had not been oiled before that 
“ time. He says that the next day vshc asked for 
“ more oil, which she applied to all the doors lead- 
“ ing up to her own bed-room.” From these cir¬ 
cumstances, and from another circumstance which 
he mentions, “ That her maid communicated to 
“ him that her mistress had made rather unusual 
** preparations in her bed-room, by getting lavcn- 
“ der, hyacinth roots, roses, and other flowers, of 
“ which Mr. Barker was very fond; the deponent 
“ was pretty certain that that was the night Mrs. 

Loveden intended to get Mr. Barker into the 
“ house through the conservatory, and frojn thence 
” by the doors before described j and they agreed 
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Loveocn to watch together in order to detect it. Arrange- 
“ ments were accordingly made, and the house- 
uih Ju/y 1810, ‘‘ keeper and tlielady^s maid, among others, were 
“ to take tJieir stations for the purpose of obser- 
“ vatioii. He states, tliat about eleven o’clock, 
“ ^lv^,Loveden having nnig the bell to take away 
“ the Slipper things, he went into the library for 
“ that purpose, and ibiiud that Mva. Loveden had 
“ then gone up to her bed-room; and after having 
taken the sup])er things away, he went down 
“ stairs again, and sat within liis own pantry door, 
“ having concealed his candle, for the purpose of 
“ scein »■ Mrs. Luveden let Mr. Barker into the 
“ house, ami then they were to surprise him. That 
“ that night was ipiite a moonlight night, being 
“ the full of the moon, and that huteden 
“ could from tJie windows of iier bed-room plainly 
“ see any person approach the house. 'Fhat about 
“ halt* past eleven o’clock, Mrs. Loveden having 
“ come out of her bed-room into the passage, 
“ and the female servants having discovered them- 
“ selves too soon, and having been asked by their 
“ mistress wiuit they were iloing there, for they 
“ were looking through the baluster of the attic 
story, they told her they were sure there was a 
man in the house, and desired the witness to 
“ come up stairs and search the house : —he went 
“ up stairs to the bed-room floor, having first 
“ locked the back stairs door to prevent the escape 
“ of aii;> one that way, and he then passed Mrs. 
“ Loveden, who was in her bed-gown and night- 
“ cu]), and leaning with herilice in her hands over 
“ tJie baluster ; that lie searched all the rooms oa 
" the best bed-room floor, but found no }>crson 
therein. There was a candle which had been 

“ lighted 
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“ lighted in a room above, which these wit- LovEnew w. 
“ nesses supposed to be a signal to Mr^BarkeVi loveden. 

“ lighUul up by Mvs.Loveden, to invite liiin to the lath j«/y isio. 
“ house, on some agreement they had entered into 
“ before ; but this liglit was extinguislied by the 
“ wind.” He says, “ That he went down stairs, 

“ and that he examined and found nobody ; that 
“ he then went out into the plantations, being con- 
“ fident that Mr. Barker had either approached or 
entered the house though he had not seen 
“him, — satisfied that these arrangements which 
“ had been made were not made for nothing, 

“ but tliat he was to be found in the neighbour- 
“ hood if not in the fiousc. He went into tlie j)lan- 
“ tations, where lie was for a considerable time. 

“ Mrs. J.oveden^ he says, appeared to be greatly 
“ agitated when he went up to searcli tlie rooms, 

“ and he also saw her looking out of her bed-room 
“ window^ which he concluded was a signal for 
“ Mr. Barket' to keep out of siglit. After remain- 
“ ing in the grounds for some time, he came back 
“ again to the house, but lie went out again some 
“ time afterwards armed with a pistol; and then 
“ being alarmed by the noise of some person jump- 
“ ing off the top of the privy or the shed adjoining 
“ to it, he instantly made for the spot, and there 
“ he iininediatcly found the gentleman he was in 
“ search ot‘, Mr. Barker, — He told him, You are 
“ihe man i am in search of: and the dejionent 
“ then oidered him immediately off the premises, 

“ and said he was astonished at his boldness in a(- 
“ tempting to enter the house at such a time ; and 
“ Mr. Barker seeing the de})onent was in great 
“ passion, begged hun not to be so loud, ; i en- 
“ treated the deponent to let him go under Mrs. 

“ Lovede?i*& 
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lovedkn l. “ Loveden's window just to speak to her by way of 
loteden. explaining himselfi and said that he should hear 
lath jvjy 1810. “ every word he had to say; he refused his re- 
“ cpiest, and he then again repeated it; he was at 
“ last induced to consent that he might speak to 
“ M.ics,Lovedt:n at her window: he walked with 
“ him along part of the front of the house; but 
“ before they got under the wnndow', Mrs. Loveden 
“ had shut her shutters close,” having before been 
from her windows eagerly observing this witness’s 
motions. “ Mr. Barker declined going on, saying 
“ that the servants might be on the watch, and 
miglit hear w hat he had to say j and Mr. Barker 
then said he wished to s})eak to the deponent, 
“ and drew him for that purpose under the elm 
“ trees, where they remained in conversation 
“ together near three (piurters of an hour. Hast- 
‘‘ lags reproached Barker with ingratitude to 
“ Mr. Lovedeiiy in coming to disturb his peace of 
“ mind and the peace of his famil}/, who had 
“ always treated him in the most friendly manner; 
“ and tlieu tohl him his conduct tow'ards Mrs.Xoi;c- 
** den on the preceding Christmas had been noticed 
“ by all the company; which he said he knew: 
“ and the deponent added, that the uiuler-game- 
“ keeper had seen him in a iamiliar or unbecoming 
** situation with Mrs. l^ovedent and had talked of 
“ it all over the country; and that another per- 
“ son. Miller, a horse-dealer, had mentioned it at 
“ tlic public markets, and so on. He admitted that 
“ he had been so seen; and the deponent told him 
** he knew that his own father (that is Mr. Barker, 
“ sen.) had given orders that he should not visit 
“ the family any more; and added, that on ac- 
“ count of such the conduct of Mn^Loveden and 

“ Mr. 
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** Mr. Barker to each other, neither his father nor I.OVEDZIV f). 
“ his family had for some time visited at Buscot 
“ Homey as they had before done when on a ladi July igio. 

friendly intimacy. Mr. Barker admitted the 
“ ti'iith of all he said ; and Hastings told him that 
“ pursuing that line of conduct would be the ruin 
“ of the peace of mind of MTS,Loveden and her 
“ mother and family. He asked him how he dared 
“'approach the house, and for what purpose he 
“ came. He made some excuse that he merely 
“ wanted to speak to Mvs.ljovedeny to caution her 

not to write to him any more: —he said that the 
“ story would not do. —The conversation pro- 
“ ceeded: and at last he promised him (the depo- 
“ nent having })Ositivcly declared he would inform 
“ 'iulv.JjOveden of the discovery he had made if he, 

“ Mr. Barkery ever came to the house any more) 

“ that he would pledge himself he never would 
“ come again. He shook the deponent by the 
“ hand, and accordingly gave his word of honour 
“ that he never more would come to the house; 

“ soon after which they parted.’* It appeared 
that this man kept iiis word; for when he came 
intotlie hojise he toldtlve other servants, who were 
in the confederaev with him to discover Mr. Bar- 
ker, that he liad never seen him. They, how¬ 
ever, had their suspicions ; for it appears, from 
the evidence of Monk and others, that they sus¬ 
pect I Hastings had actually surprised Mr. Barker 
in the garden. 

The next morning Rachael Monk came to him in 
his bed-room, and told him Mrs. Loveden wished to 
speak to him. On his entering her dressing-room, 
she first desired him to shut the room-door. He 
remonstrated against this. iShe said she had been 

wrong 
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lovhden V. wrong in sending for him so early, and by the 
house-maid, who knew nothing of what had passed 
t3thJ«tyi»io. on the preceding night. He says, “ That she 
“ then came close to the deponent, and crying 
“ very much, said, O Hastings, v/hat a miserable 
“ night I have passed! I am a ruined woman for 
“ ever. Upon which the deponent told her that 
“ her conduct had been very imprudent j that he 
“ had been watching for three nights, and tliat 
** he knew Mr. Barker was coming, and that she 
“ was to liave let him in from the conservatory, 
“ tlirough the dressing-room and the billiard-room, 
“ and that slie had oiled the locks and hinges of 
“ the doors of those rooms leading to the coii- 
“ servatory, to prevent tlieir making a noise; and 
“ he also spoke of the wax candle which she had 
burning on the hearth of her said dressing-room; 
“ and said he knew she was first to have taken 
“ Mt, Barker into such dressing room, and afler- 
“ wards into her bed-room. 81 ie confessed to the 
“ deponent she had oiled the locLs of the doors, 
“ that she had intended to have introduced Mr. 
“ Barker into the house, and into the room in 
“ the way above mentioned, but that she would 
“ never do so again, and w^ould keep no corre- 
“ spondence with him, and begged and ])rayed of 
“ the deponent that he would conceal from her 
“ husband and every person what had so ])assed 
“ the preceding night: which he did.” 

Here is the direct acknowledgment of* both 
parties, at least going to the extent of nocturnal 
and clandestine meetings j and from the other 
facts there can be tio doubt whatever of the 
intention of such a meeting us this. Is not the 
proof of a young man, being privately introduced 

into 
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ijito tlie house, evidence of the fact of adultery lovbden p. 
passing? It is said in this case, it was prevented. 

And so it might be. ^ But if it shall appear that lath jui^ isio. 
other clandestine and nocturnal meetings are con¬ 
trived, and did actually take place, there can be 
no doubt what conclusion in reason, and law, and 
justice, ought to follow from the facts here stated; 
namely, the concert of the parties, and the fact 
that took place in consequence of this concert. It 
does appear certainly tliat for some time after 
this, great caution was observed. I think nothing 
further appears during that ycai’, except the writing 
these letters, which took place in the November 
following. In these letters she laments the diffi¬ 
culties under which their connexion was laid by 
the alteration of the grounds, which had made 
every part of them visible to every eye; that it 
was impossible, therefore, for them to take ad¬ 
vantage of the plantations and shrubberies; that 
the hovels were unfit to enter, and the barns kept 
locked : but she intimates, in that letter, that there 
was a possibility of his being admitted at tiie hall 
window'. 

The occurrence next referred to is that which 
took place in the month o)l March ISOf). Mr. 

Loveden w as in the habit of going to visit his son 
Mv.Pryse,i\t IVoodsioch. ^\y^, 1 .oxrden declined 
paying this ^ isit in conijiany with him: and then 
the tiicts occurred w liich led to the open disclosure 
of all this intercourse, which had now^ been going 
on, certainly for a considerable number of years, 
utterly unknown to the master of this family. The 
person, to whose evidence I shall principally resort 
in this case, is Hastings, — he being corroborated, 
as he is, by all the other witnesses, particularly by 

Haynes 
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Loved en t>. Haynes and by Calcutta in the most exact manner. 

upon tlie 8th of March Mv,Loveden 
lath Ju/yisio. went to his son-in-law’s;—that she declined the 
invitation given to her to accompany her husband; 
—that the day atler Mr. Loveden set o 1 S£orWood^ 
stock, Mrs. I.ovedcn dressed herself in a most 
elegant manner, and more so than she was ac¬ 
customed to do : that is proved also by the other 
witnesses;—and that she used to dizen and adorn 
herself; and that she was very much in the liabit 
ol’ doing so while her husbantl was absent: and 
it appears that attentions to her person were very 
much recommended to her by Mr. Barker, so far 
as one can judge from the letters wliicii arc pro¬ 
duced. He says, that JUizaheth Haynes having 
communicated to him that Mr. Barker had been 
introduced into the house secretly, and had slept 
witii Mrs. Loveden on the nights of Wednesday and 
Thursday, the 8th and 9th; and Hannah Calculi 
having locked all the doors on the ground-tloor, 
they were at a loss to know how he could possibly 
have got into the house. The suspicion of this 
witness being, tliat it must have been by means 
of the hall window from the steps on the outside, 
and that Mr?,.l^<jvedcn concealed him in a room 
called the study, upon the ground-floor; the maids, 
to whom he communicated this suspicion, told him 
that it was quite impossible, for that nobody but 
Mr. Loveden was thought to have a key of the 
study. He, however, was satisfled that must have 
been the place in which she concealed him, and 
that she must have a key of the study for that 
purpose. That she had a key is clear; for it 
appears that, on a commmunication subsequently 
made to her of the discovery, she delivered up the 

key 
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key to Mr, Pryse^ in answer to his demand. He 
determined to watch in the butler’s pantry on the 
Friday night, being the iOth of the month of 
March to discover if Barker or any person 
was let into the house by the hall window, which 
he could plainly hear from that place; that he 
accordingly took his stand there about six o’clock 
in the evening of this dayj that he continued 
there ’till about half past nine, except when he 
went to answer the bell in the library; that whilst 
he .was on the watch, just at nine o’clock, the 
kitchen-maid having opened the deponent’s pantry 
door where he w'as sitting, he at that instant saw 
Mrs. Loveden run down the vestibule stairs leading 
to the billiard-room, and unlock the billiard-room 
door, which is on the basement story; and after 
having heard her open a book-case therein, she im¬ 
mediately ran up stairs j he saw her run across 
the great hall, and open the shutters and throw 
up the sash of the cast window of the said hallj 
that he then plainly heard some person alight from 
the said hall window on the floor, and instantly 
heavdi M.r^» Loveden and the person whom sJic had 
so let in w'alk through the breakfast room to the 
study door, which he then heard unlocked and two 
persons go therein. He says that his bed-room is 
under part of this study, and in order that he 
might with greater certainty Iiear what passed in 
the study over head, he got upon the table so as 
to raise himself nearer to tJie floor; that he lieard 
a person, who he was sure was Mrs. Xot’ct/rw, go 
out of the study and lock the door thereof on the 
outside in the breakfast room, and go from thence 
into the library and shut the door thereof; and 
after that, he plainly heard a person move over 

head 
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loveden». head in the study; and the library bell having 

LoEEDEN. , 1 ■'^1 1 /. • 11 

then rung, he took up a glass or wine: that he 
MthJuiy 1810. opportunity of looMng through the key¬ 

hole of the study to see if there was a light in the 
study; but he was prevented from so doing by 
the key-hole being stopped in the inside by paper. 
He says that he then opened the mahogany door 
which leads into the hall Iroin the grand stair-case, 
by means of wiiich being left open the passage 
through the house from the stair-case hall is 
lighted by a large reflecting lamp in the stair¬ 
case hall, the said door being always left open 
for such purpose: he had observed it had been 
shut once or twice that night by some person, 
although he had as often set it open again that 
he then went down stairs, told the housekeeper 
and the other persons who were on the watch, 
that he was very eci tain a person was there, but 
that they would not believe him; that they said it 
was quite impossible — he, however, said he was 
confident of it:—that he saw the mahogany door 
which he had opened was again shut. That he 
took up the supper to Loveden about ten 
o’clock; that he then found the mahogany door 
again set open; from which circumstance, and 
from afterwards having listened in his bed-room, 
he verily believes that Mt^.Loveden had taken 
such person from the study up stairs into her own 
bed-room; and he is confirmed in that belief by 
his having heard two persons in M.v%.Loveden's 
bed-room after. she had gone up stairs to bed 
about eleven o’clock at night: and he is very 
certain that at thattime he heard the conversation 
of two persons iif Jier bed-room. Haynes was 
below stairs, becanse they had been both together 

there; 
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there; and he says that Mrs, Loveden having rung 
her bell, Haynes, who was below stairs in the 
house-keeper’s room, went up to answer the same; 
and before she could get up stairs he heard Mrs. 
Itoveden run across her bed*-room several times in 
great haste. He sat up watching till two o’clock, 
but saw nothing further. 

The next witness who comes in here in the order 
of time of the transaction, is Haynes, the maid: and 
she says, that her mistress had been dressed much 
more gaily that day than at other times; that she 
went to bed much earlier than she had been 
accustomed to do; that when slie attended to put 
her to-bed as usual, she observed that Mrs. Loveden 
seemed much confused, and acted strangely; that 
instead of lying on her own side of the bed when 
she got therein, as she used to do, she lay quite in 
the middle of the bed, as if to tumble it more 
than usual, and directed the deponent to draw the 
curtains close to the feet of the bed, which she 
never before had done; from wliich she had her 
suspicions that he was to be admitted on these 
nights; and that they having communicated their 
observations to each other, that she had had her 
bed-room put in more order—had removed several 
useless things,—had got flowers in her room, and 
that she appeared confused and agitated, and that 
she, the witness, being informed that night by 
Hastings, that he had heard M.x%,Loveden let 
Mr. Barker into the study, about nine o’clock at 
night, and that he could hear him move therein; 
she was led more particularly to notice the conduct 
of Mrs. iowcfe/i when she attended as usual to put 
h^ to-bed. That about eleven o’clock Mrs* Love- 
dlp^ldng got up to her bed-room and rung her 
VOL. II. E bell, 


Lovedxn v. 
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LoVJIDEN V, beU, she attended her in her bed-room to put her 
to-bed, and during the time she was so doing she 
13thjuijf 18JO. observed Mrs.Loveden to-be extremely flurried 
and confused; that she kept her eyes upon the 
deponent whenever she moved, and particularly 
when she went ne^ the windows, the curtains of 
which were drawn, whicli the deponent then 
thought was very suspicious: and on the following 
morning, being Saturday^ the 11th of the month, 
when the deponent went at the usual hour, she 
observed that she looked very much confused, and 
she particularly noticed that the bed was extremely 
tumbled, and had the appearance of two persons 
having lain therein on the preceding night. 

On the next morning it appears that Hastings 
being fully satisfied that there was a person in the 
study, who had returned by that time to it, she 
being seen carrying breakfast things into that 
study, and it being cold, and it therefore being 
probable there would be some fire, he was curious 
to observe whether there would be any smoke 
issuing out of the study chimney: he went and 
saw there was, and he then went and made a 
demand of the key from Mxs.Loveden. She resisted, 
—he said he was sure there was a fire in the room — 
she said there was none—he said he was certain 
there was—she said if there was it could do no 
mischief, that it was so strongly divided from the 
other rooms that no injury could ensue—she 
affected to look through the key-hole, and ridi¬ 
culed their fears. — He said it was impossible she 
should see any thing, because the key-hole was 
stopped: and at last he insisted on breaking open 
the door, for that the party, of whom he was^in 
quest, was there. She resisted this a good ; 

10 imd 
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and lie was after a long time persuaded to take LovncK ». 
another course j namely, to call in the assistance ^°^*°**' 
(rf some carpenters \^o were at work: they lath/u/ymo 
opened the windows of that room, and therein was 
found TAti Barker endeavouring to conceal himself 
by standing up as close as he could to the wall.-*' 

Upon that the disclosuve took full effect—the 
door was afterwards opened, and conversations 
passed, in which there was a full admission that he 
had come into the house the night before, and 
that he had been in the house, and was so intro¬ 
duced by this lady. A servant was immediately 
sent off with a communication to Mr, Pr^se at 
Woodstocki who communicated it afterwards to 
the husband: and steps have been taken since, 
which bring this cause for a separation before this 
Court, 

Upon the whole of this evidence, the difficulty 
which lias really occurred to me, is to conceive 
how there can be a doubt of the fact—it appears 
tr me hardly possible—it is evidence, so far as I 
see, tliat is hardly capable of explanation or obser¬ 
vation ; and it is, in itself^ so direct and consistent, 
that no observation can apply it more closely to 
the conviction of any man’s mind that has occasion 
to peruse it. 

It hae been said, that either there has been no 
verdict in this case, or that, if an action was brought 
it must be presumed that the verdict was un¬ 
favourable to M.T,Loveden; because it is not, as 
usual, noticed in the proceedings in this cause. 

Certainly it is usual to plead the verdict where 
damages have been obtained against the adulterer; 
but it will be recollected that the introduction of 

E 2 verdicts 
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Lovedew r. verdicts was long resisted in this Cdurti and it is 

loveden. perfectly understood that they are introduced 

merely as circumstances of evidence; and that a 
party does not stand upon a higher footing in a 
case here agitated between different parties and 
upon other evidence. Judicially I am not informed 
whether any verdict of any kind was obtained; 
but supposing the fact to be as understood, that 
an action was brought, and that there was a failure 
in that action, that is not a matter from which any 
thing can be drawn to the prejudice of the evi¬ 
dence that has been adduced here.—What pro¬ 
duced the failure there, it is not for me to speculate 
upon—whether it arose from any negligence on 
the part of Mr.XiOwdew, or of his agents—whe¬ 
ther from any undue confidence in the sufficiency 
of the evidence which he there adduced—whether 
much of the evidence which is here adduced might 
be adducible there. 

The letters, I presume, which are demonstra¬ 
tion against this lady here, would not be, in 
their present form, evidence against him, for 
they are letters which he never received. Whe¬ 
ther, if they had been actually received by Mr. 
Barker, and he, after the receipt of such let¬ 
ters as these, had continued that sort of inter¬ 
course with this lady, which is here proved to 
have existed, the receipt of such letters, coupled 
with his conduct after the receipt of them, might 
not have been admitted consistently with the rules 
by which the wisdom of those courts regulates the 
admission of evidence, it is not for me to say. 
But, however, that case failed. It is a matter, 
however, that is utterly out of the view of this 

Court, 
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Court, and out of all further explanation here, and 
nothing that passed there can affect the sufficiency 
of evidence here, if the evidence adduced here is 
sufficient to bring one’s mind fairly to the con¬ 
clusion ; for it is upon the evidence adduced here 
that the cause must here be determined. 

I am most clearly of opinion that the evidence ad¬ 
duced here must lead to the conclusion of adultery. 
I am most perfectly satisfied that repeated acts of 
adultery have been committed between these par¬ 
ties ; that an adulterous connection subsisted be<* 
tween them for a very considerable length of time ; 
sLndihatMi,Loveden is most unquestionablyentitled 
to the sentence which he prays,—of separation by 
reason of the repeated acts of adultery which 
have taken place. 


5B 
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Affirmed, on Appeal, 20th Feb* 1811. 
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l6th July ISll. 

Marriage,—hy 
contract without 
religious ccK-- 
bratii'ii, .icrord- 
ing tu the lau' 
of Scotland, held 
to be v.ilid: 
Distinction, as 
to the state ot 
one ot the 
part e , being an 
Iliigi'sh oflieer on 
service in that 
country, cot 
susuined. 


DALRYMPLE t;. DALRYMPLE. 

^HIS was a case of restitution of conjugal rights, 
brought by the wife against the husband, in 
which the chief point in discussion was, the viilidity 
of a Scotch marriage^ per verba de preesenti, and 
without religious celebration : one of the parties 
being an English gentleman, not otherwise resident 
in Scotland^ than as quartered with his regiment in 
that country. 

Judgment. 

Sir William Scott ,—The facts of this case, wbkb 
I shall enter upon without preface, arc these: 
Mr. John William Henry Dalrymple is the son of a 
Scotch noble family; I find nb direct evidence which 
fixes his birth in Englandy but he is proved to 
have been brought up from very early years in 
this country. At the age of nineteen, being a 
cornet in his majesty’s dragoon guards, he went 
with his regiment to Scotland in the latter end of 
Marche or beginning of April 1804 , and was 
quarteiod in and near jKdiwAwrgA during his resi¬ 
dence ill tiiat country. Shortly after his arrival, 
he became acquainted with Miss Johanna Gordon^ 
the daughter of a gentleman in a respectable con¬ 
dition of life. What her age was does , not directly 
appear, she being described as of the age of twenty- 
one years and upwards: she was however young 
enough to excite a passion in his breast, and it 
appears that she made him a return of her affec¬ 
tions: he visited frequently at her father*! house in 

Edinburgh, 
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Edinburgh, and at his seat in the country, at a 
place called Braid, A paper without date, marked 
No. 1, is produced by ner: it contains ^ mutual 
promise of marriage, and is superscribed, “ a sa- 
« creed promise.” A second paper. No. 2, pro¬ 
duced by her, dated May 28, 1804, contains a 
mutual declaration and acknowledgment of a mar- 
liage.—A third paper, ^o. 10, produced by her, 
ddiodJuly 11, 1804, contains a renewed declara^ 
Hon of marriage made by him, and accompanied 
by a promise of acknowledging her, the moment 
he has it in his power; and an engagement on her 
part, that notliing but the greatest necessity shall 
compel her to publish this marriage. These two 
latter papers were inclosed in an envelope, in¬ 
scribed “ Sacreed Promises and Engagements,'* 
and all the three papers are admitted, or proved in 
the cause, to be of the hand-writing of the parties, 
whose writing they purport to be. 

It appears that M-wDalrymple had strong reasons 
for supposing, that his father and family would dis¬ 
approve of this connection, and to a degree that 
might seriously affect his fortunes j he, therefore, in 
his letters to Miss Gordon, repeatedly enjoined this 
obligation of the strictest secrecy; and she observed 
it, even to the extent of making no communication 
of their mutual engagements to her father’s fa¬ 
mily ; though the attachment, and the intercourse 
founded upon it, did not pass unobserved by one 
of lier sisters, and also by the servants, who sus¬ 
pected that there were secret ties, and that they 
were either already, or soon would he marriecL— 
He wrote many letters to her, whicli m e exhibited 
in the cause, expressive of the wa me.'^t and most 
devoted passion, and of unalterable fidelity to his 
engagements, in almost all of them applying the 
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dairtmpw 1 -. terms of husband and wife to iiimself and her.— 

PACRYMPtE. appears that they were in the habit of having 

i6thj«(yi8n. clandestine nocturnal interviews, both at Edin- 
burgh and Braids to which frequent allusions are 
made in these letters. One of the most remark¬ 
able of these nocturnal interviews, passed on the 
6*th of Juhf at Edmburght yhere she was left alone 
with two or three servants, having declined to ac¬ 
company her father and family (much to her 
father’s dissatisfaction) to his country-house at 
Braid. There is proof enough to establish the 
fact, in my opinion, that lie remained with her the 
wliole of that night. He continued to write let¬ 
ters of a passionate and even conjugal import, and 
to pay nocturnal and clandestine visits during the 
whole of his stay in Scotland; but there was no co¬ 
habitation of a more visible kind, nor any habit 
and repute, as far as appears, but what existed in 
the surmises of the servants and of the sister. 
His stay in that country was shortened by his 
father, who came down, alarmed, as it should seem, 
by the report of what was going on, and removed 
him to England on or about the 21st of July. 

The correspondence appears to have slackened, 
though the language continued equdly ardent, if 
I judge only from the number exhibited of the let¬ 
ters written after his return; though it is possible, 
and indeed very probable, there may be many more 
which are not exhibited, No letters of Miss Cror- 
don's, addressed to him, aie produced; he has not 
produced them, and she has not called for their 
production. In England he continued till 1805, 
when he sailed for Malta : his last letter, written 
to her on the eve of his departure, reinforces his 
injunctions of secrecy; and conjures her to with¬ 
hold all credit from reports, that might reach her 

of 
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of any transfer of his affections to another: it DAMTMm 9 , 
Jikewise points out a channel, for their future cor- ^^^**’**^*’*. 
respondence, through the instrumentality of Sir letbjajjf isn. 
Rupert George, the first Commissioner of the 
Board of Transports. He continued abroad till 
Ma^ 1808, with the exception of a month or two 
in the autumn of 180d^ when he returned for a 
purpose unconnected with this history, unknown 
to his father, and, as it appears, to this lady. It is 
upon this occasion, that the alteration of his affec¬ 
tion first discloses itself in conversations with a 
Mr,Hawkins, a friend of his family, to whom he 
gives some account of the connection which he had 
formed with Miss Gordon in Scotland, complains of 
the consequences of it, in being tormented with 
letters from her, which he was resolved never to 
read in future; and having reason to fear she would 
write others to his father, he requested Mr.Hawkins, 
to use all means of intercepting any letters, which 
she miglit write either to the one or the other. 

Mr. Hawkms executed this commission by in¬ 
tercepting many letters so addressed ; though, in 
consequence of her extreme importunity, he for¬ 
warded two or three, as he believes, of those ad¬ 
dressed to Mr.Dalrifmple ; and he at length wrote 
to her himself, about the end of 1806, or begin¬ 
ning of I8O7, and strongly urged her to desist 
from troubling General Dah'ymple with letters. 

This led to a correspondence between her and 
Mr. Hawkins ; and it was not till the death of 
Mr. Hairymple's father (which happened in the 
spring of the year I8O7) that she then asserted 
her marriage rights, and furnished him with copies 
of these important papers, which she denominates, 
according to the style of the law of Scotland, her 
“ Marriage Lines.” She took no steps to enforce 

her 
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Dalbtmpii ». her rights by any process of law. Upon the un- 

DAtATMPtE. return o£ Mr. Dalrympley in the latter 

foth Jufy 1811. end of Mtf^lSOS, he immediately visited Mr.^Teta- 
kinSf who communicated what had passed by letter 
between himself and Miss Gordon; and suffered 
him, though not without reluctance, to possess 
himself of two of her letters, which Mr. DalrympU 
has exhibited. Mr. Hamkms however dismissed 
him with the most anxious advice to adhere to the 
connection he had formed; and by no means to 
attempt to involve any other female in the misery, 
that must attend any new matrimonial connection. 
Within a very few days afterwards, Mr.Dahymple 
marries Miss Laura Manners, m the most- formal 
and regular manner. Miss Gordon, who had before 
heanl some reports of no very definite nature, in¬ 
stantly, upon hearing authentic news of this event, 
takes measures for enforcing her rights; and being 
informed that he is amenable only to this juris¬ 
diction, she immediately applies for its aid, to en¬ 
force the performance of what she considers as a 
marriage contract. 

The cause has proceeded regularly on both 
sides, and has been instructed with a large mass 
of evidence, much of it replete with legal erudi¬ 
tion, for wliich the Court has to acknowledge great 
obligations to the gentlemen, who have been exa¬ 
mined in Scotland.* It has also been argued with 
great industry and ability by the counsel on both 
sides, and now stands for hnal judgm,i|]pt. Being 
entertained in an English Court, it must be adju¬ 
dicated according to the principles of English law. 


* It Itas been deemed proper, that this Information, with the 
Evidence, should accompany the Report of this Case: It has 
therefore been printed in the Appendix. 


applicable 
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applicable to such a case. But the only principle dalkvmvi,* v. 
api^icable to such a case by the law of’ England^ °^^*****^*'** 
that the validity of Miss Gordon*^ marriage 
rights must be tried by reference to the law of 
the country, where, if they exist at all, they hacf 
their origin. Having furnished this principle, 
the law of England withdraws altogether, and 
leaves the legal question to the exclusive judg< 
ment of the law of Scotland, 

1 am tiot aware that the case so brought here is 
exposed to any serious disadvantage, beyond that 
which it must unavoidably sustain in the inferior 
qualifications of the person, who has to- decide 
upon it, to the talents of the eminent men, to 
whose judgment fit would have been submitted, 
in its more natural Forum. The lawdearning of 
Scotland has been copiously transmitted *, the facts 
of the case are examinable on principles common 
to the law oi both countries, and indeed to all 
systems of law. It is described as an advantage 
lost, that Miss Manners^ the lady of the second 
marriage, is not here made a party to the suit; 
she might have been so in point of form, if she 
had chosen to intervene \ in substance she is; for 
her marriage is distinctly pleaded and proved, and 
is as much therefore under the eye, and under the 
attention, and under the protection of the Court, 
as if she were formally a party to the question 
respecting the validity of this marriage, which is 
in- effect tct.decide upon the validity of her own. 

For I take it to be a position beyond the reach of 
all argument and contradiction, that if the Scotch 
marriage be legally good, the second or English 
marriage must be le^ly bad. Another advantage 
intimated to be lost is this, that the Native Forum 

would 
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OALRyMPi.e V. would have compelled the production of her letters 

A r ■ vupff jjp a * 

—, , to him, for the purpose of seeing whether any 
16th jufy 1811. thing in them favoured his interpretation of the 
transaction. Surely, according to any mode of 
proceeding, there can be no need of a compulsory 
process, to extract them from the person,, in whose 
possession they must be, if they exist at all. If 
they contain such matter as would favour such an 
interpretation, he must be eager to produce them, 
for they would constitute his defence j not being 
produced, the necessary conclusion is, either that 
they do not exist, or that they contain nothing, 
which he could use with any advantage for such a 
purpose. The considerations that apply'to the 
indiscretions of youth, to the habits of a military 
profession, and to the ignorance of the law of 
Scotland, arising from a foreign birth and education, 
are common to both, and I might say, to all systems 
of law. They ai*e circumstances, which are not to 
be left entirely out of the consideration of the 
Court, in weighing the evidence for the establish¬ 
ment of the facts, but have no powerful effect upon 
the legal nature of the transaction when established. 

The law, which, in both countries, allows the minor 
to marry, attributes to him, in a way which cannot 
be legally averred against, upon the mere ground 
of youth and inexperience, a competent discretion 
to dispose of himself in marriage; he is arrived at 
years of discretion, quoad hoc, whatever he may be 
with respect to other transactions of life, and he 
cannot be heard to plead the indiscretion of 
minority. Still less can the habits of a particular 
profession, exonerate a man from the general 
obligations of law. And with respect to any 
ignorance arising from foreign birth and educa¬ 
tion, 
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tion, it is an indispensable rule of law, as exercised dairtmplc ». 
in all civilized countries, that a man who contracts ^*^*^***^*’- 
in a country, engages for a competent knowledge leth/ii/yisn. 
of the law of contracts in that country. If he 
rashly presumes to contract without such know¬ 
ledge, he must take the inconveniences resulting 
from such ignorance upon himself, and not attempt 
to throw them upon the other party, who has 
engaged under a proper knowledge, and sense of 
the obligation, which the law would impose upon 
him by virtue of that engagement. According to 
the judgment of all the learned gentlemen who 
have been examined, the law of Scotland binds 
M.T,Dalrymple, though a minor, a soldiery and a 
foreigner, as effectively as it would do, if he had 
been an adult, living in a civil capacity, and with 
an established domicil in that country. 

The marriage, which is pleaded to be constituted* 
by virtue of some or all of the facts, of which I 
have just given the outline, and to which I shall 
have occasion more particularly to advert in the 
course of my judgment, has been in the argument 
described as a clandestine and irregular marriage. 

It is certainly a 'private transaction between the 
individuals, but it does not of course follow that 
it is to be considered as a clandestine transaction, 
in any ignominious meaning of the word; for it 
may be, that the law of the country, in which tlie 
transaction took place, may contemplate private 
marriages, with as much countenance, and favour, 
as it does the most public. It depends likewise 
entirely upon the law of the country, whether it is 
justly to be stiled an irregular marriage. In some 
countries one only form of contracting marriage is 
acknowledged, as in our own, with the exception 

of 
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dalrtmple V. of particular indulffences to persons of certain 

Lit Y Ml P Jm li ^ *1 • 

‘ religious persuasions; saving those exceptions, all 
16 th 1811 . marriages not celebrated according to the pre¬ 
scribed form, are mere nullities; there is and can 
be no such thing in this country as an irregular 
marriage. In some other countries, all modes of 
exchanging consent being equally legal, all mar¬ 
riages are on that account equally regular. In 
other countries, a form is recommended and sanc¬ 
tioned, but with a toleration and acknowledgment 
of other more'private modes of effecting the same 
purpose, though under some discountenance of the 
law, on account of the non-conformity to the order 
tiiat is established. What is the law of Scotland 
upon this point ? 

Marriage, being a contract, is of course con¬ 
sensual (as is much insisted on, I observe, by some 
of the learned advocates ) for it is of the essence of 
all contracts, to be constituted by the consent of 
parties. Consensus non concubilus facit matrimo- 
7 Uum*i the maxim of the Roman civil law, is, in 
truth, the maxim of all law upon the subject; for 
the concubilus may take place, for the'mere grati¬ 
fication of present appetite, without n view to any 
thing further; but a marriage must be something 

* D. lib. 50. tit. 17.1.30. de Keg. Juris. — D. lib. 35. tit. 1, 
1.15.— Hubert de Nuptius, p. 23. lib. 24. tit. 2. de DivorUis.— 
Voet., lib. 23. tit. 2. s. 2. — Vinnius, lib. 1. tit. 9. s. 1.— Ct^jac. in 
D. de Rit. Nup. v. 1. p. 800. in Cod. lib. 5. tit. 1. de Spon.s. ec 
Arrhis.—- Taylor’s Civil Law, p. 301. Puffendorf. b. 6. c. I. s. 14. 
— Wood’s book 1. chap. 1. — 27.qu. 2. c. 1. MatrinuK 

niutn.—27. qu. 2. c.2. Sufficiut.—27. qu. 2. c.d. Cum initiator^ 
— 27. qu. 2. c. 6. Conjuges.—C. 25. Extra, de Spons. etMatrim. 
— Huber.t Eunom. Rom. ad lib. 23. Fand. Vind. s.l.—Dcyopti, 
commen. ad Ins. lib. 1. tit. 10.— Wood’s Instit. book 1. ebiqi. 2. 
Ayl. Parerg. 362 . 


more; 
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more; it must be en agreement of the parties dkwhm v. 
looking to the cmsarHum vitee*: an agreement ,^^*'*^**”'*: 
indeed of parties capable of the concubitus, for le*Julian, 
though the concuhitm itself will not constitute 
marriage, yet it is so far one of the essential dudes, 
for which the parties stipulate, that the incapacity 
of either party to satisfy that duty nullifies the 
contract t.—Marriage, in its origin, is a contract 
of natural law \ it may exist between two indi¬ 
viduals of difierent sexes, although no third person 
existed in the world, as happened in'^the case of 
the common ancestors of mankind: It is the 
parent, not the child, of civil society, Prmci- 
** pium ttrbfs et seminarium ReipubUccetP^^ 

In civil society it becomes a civil contract, regu¬ 
lated and prescribed by law, and endowed with 
civil consequences. In most civilized countries, 
acting under a sense of the force of sacred obli¬ 
gations, it has had the sanctions of religion super* 
added: It then becomes a religious, as well as a 
natural, and civil contract; for it is a great 
mistake to suppose that, because it is the one, 
therefore it ^ may not likewise be the other. 

Heaven itself is made a party to the contract, 
and the consent of the Individuals, pledged to each 
other, is ratified and consecrated by a vow to 
God. It was natural enough that such a contract 
aliould, under the religi<)us system which pre¬ 
vailed ill Europe, fall under ecclesiastical notice 
and cognizance, with respect both to its theo¬ 
logical and its legal constitution; though it is not 


s. 


♦ D. lib.‘2.1. tit. 2. 1.1.—Instit. lib. 1. tit. 9. s. 1. 

*1* C. 2 et3. Extra, de Spons. et Matritn.—lib.i. tit. 9. 
1.-—R«m*s Eccles. Law, 2. p. 500. Ayl. Par. 220. 

X Ofc. de Off. 1. 17. 

unworthy 
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OAiKTMrLx if. wmroithy of remark that, amidst the manifold 

_ ritual provisions,, made by the Divine Lawgiver of 

16 th jtt/yi8u. je^s foj. various offices and transactions of 
life, there is no ceremony prescribed for the cele*. 
bration of marriage. In the Christian church 
marriage was elevated in a later age to the dignity 
t7f a sacrament, in consequence of its divine insti¬ 
tution, and of some expressions of high and 
mysterious import respecting it contained in tlie 
sacred writings. The law of the Church, the canon 
law (a system which, in spite of its absurd preten¬ 
sions to a higher origin, is in many of its provi¬ 
sions deeply enough founded in the wisdom of 
man,) although, in conformity to the prevailing 
theological opinion, It reverenced marriage as a 
sacrament, still so far respected its natural and 
civil origin, as to consider, that where the natural 
and civil contract was formed, it had the full 
essence of matrimony without the intervention of 
the priest; It had even in that state the character 
of a sacrament*; for it is a misapprehension to 
suppose, that this intervention was required as 
matter of necessity, even for that plirpose, before 
the Council of Trent. It appears from the histories 
of that council, as well as from many other autho¬ 
rities, that this was the state of the earlier law, 
till that council passed its decree for the reforma¬ 
tion of marriage: The consent of two partiest 

* Sanchez, lib. 2. disp. 6. s. 2. ct lib. 2. disp. 10. s. 2.—^Father 
Paul, p.737.-~-Patlavicini, lib. 23. chap. 8. — PoMier, tit, 3. 
p. 290. — 27- qu. 2. c. 10. oinne. 

f C. 25. et G. 31. Extra de Spons. et Matrim.—>€.3. Extra, 
de bponsa Duorum. —iSwiraturn, sect. 4. s.2, 3, 4. et sect. 18. 
s. 1.—Eroicer, lib. 1. cap. 2. s. 8, 9. et cap. 22. s. 12. etcap.27- 

i.21. 


expressed 
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expressed in words of present mutual acceptance, 
constituted an actual and legal marriage, tech- 
nically known by the name of Sponsalia per verba 
de prcBsentiy improperly enough, because sponsalia^ 
in the original and classical meaning of the word, 
are preliminaiy ceremonials of marriage, and there¬ 
fore, Brower justly observes, jus pontificium nbnis 
laxo sigmjicatu^ imo etymologia imild ipsas nnptias 
sponsalia appellavit*, —The expression, however, 
was constantly used in succeeding times to signify 
clandestine marriages, that is, marriages unattended 
by the prescribed ecclesiastical solemnities, in op¬ 
position, first, to regular marriages; secondly, to 
mere engagements, for a Juture marriage^ which 
were termed sponsalia per verba de futuro^ a dis¬ 
tinction of sponsalia not at all known to the Roman 
civil lawt. Different rules, relative to their re¬ 
spective effects in point of* legal consequence, ap. 
plied to these three cases—of regular marriages, 
—of irregular marriages, — and of mere promises 
or engagements. In the regular marriage every 
thing was presinned to be complete and consum¬ 
mated both hi substance aiid in ceremony.—In 
the irregular marriage evT-ry thing was presumed 
to be complete and consummated in substance 
but not in ceremony; and the X ceremony was en¬ 
joined to be undergone as matter of order. — In 
the promise or sponsalia dc fuluro<, nothing was 
presumed to be complete or consummate either in 
substance or ceremony. Mutual § consent would 
release the parties from their engagement; and 

* L. 1. c. 1. n. 6. I Swinhimi, 3. ^.3. 

J Swifilmrn, Sect. 17, §. J, 

^ C. 2. Extrfi. de .Spijns, n IMiUriiii. 

VOL. Ji. 1' one 
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Dalrtmplei'. one party, without the consent of the other, might 
• contract a valid marriage, regularly or irregularly, 
16th/u/y isn. with another person ; but if the parties who had 
exchanged the promise had carnal * intercourse 
with each other, the effect of that carnal inter¬ 
course w^as to interpose a presumption of present 
consent at the time of the intercourse, to convert 
the engagement into an irregular marriage, and to 
produce all the consequences attributable to that 
species of matrimonial connection. I spare myself 
the trouble of citing from the text books of the 
Canon Law, the passages that support these asser¬ 
tions. Several of them have been cited in the 
course of this discussion, and they all lie open to 
obvious reference in Brorcer and StvinOum, and 
other books that profess to treat upon these sub¬ 
jects. The reason of these rules is manifest 
enough. In jirocecdings under the Canon Law, 
though it is usual to plead consummation, it is not 
necessary to prove it, because it is always to be 
presumed in parties not shewn to be disabled by 
original infirmity of body. In the case of a mar¬ 
riage per verba de pra’.senti, the parties there also 
deliberately accepted the relation of husband and 
wife, and consummation was jiresumed as naturally 
following the acceptance of that relation, unless 
controverted in like manner. 13 ut a promise per 
verba defuturo looked to a future time; the mar¬ 
riage which it contemplated might perhaps never 
take place. It was t defeasible in various ways; 


* C. 30. ct 31. Extra, dc Spons. etMatrim. — C. 3. Extra, de 
Sponsa duoriun. — Brower, lib. 1. cap. 22. — Syiinhum, Sect. 17. 
8 . 11 . 

f Swinburn, Sect. 18. p. 1. ctSect. 4, p. 2. 

and. 
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and, therefore, consummation was not to be pre¬ 
sumed ; it must either have been proved or ad¬ 
mitted. Till that was done, the relation of husband 
and wife was not contracted : it must be a * pro¬ 
mise cum copula that implied a present acceptance, 
and created a valid contract founded upon it. 

Such was the state of tlic Canon Law, the 
known basis of the matrimonial law of Europe, 
At the Reformation, this country disclaimed, 
amongst other opinions of the Romish Church, the 
doctrine of a sacrament in marriage, thougli still 
retaining the idea of its being of divine institution 
in its general origin ; and on that account, as well 
as of the religious forms that were prescribed for 
its regular celebration, an holy estate, holy matrU 
monpy but it likewise retained those rules of the 
Canon Law which had their I’oundation not in the 
sacrament, or in any religious view of tlie subject, 
but in tlie natural and civil contract of marriage. 
The Ecclesiastical Courts, therelon?, which had 
the cognizance of matrimonial causes, eiu'brced 
these rules, and amongst others, that rule whicli 
held an irregular marriage, constituted per verba 
de pra\se?itiy nut folluxccd by any consumnuitiun 
shexviiy valid to the full extent of voiding a subse¬ 
quent regular marriage contracted with another 
person t. A statute t passed in the reign of 
Ifenry Mill, proves the lact by reciting, that 
“ JMany persons after long continuance in matri- 
“ mony, without any allegation of either of the 
“ parties, or any other at their marriage, why ihe 
“ same matrimony should not be good, just, and 


* Swinburn, Sect. 1/. j). 11. 

} Broutr, 1. -2. 12, J ['•2 //.■» S r.iu. ."S. sea. 2, 

!•’ ‘2 “ lawlid, 
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. lawful, and after the same matrimony solemnized, 
“ and amsunmata by carnal knowledge^ have by an 
. “ unjust law of the Bishop of RomCi upon pretence 
of a former contract made, and not cotmmmate 
“ by carnal copulationy been divorced and sc- 
“ parate,” and then enacts, ** that marriages 
“ solemnized in the face of the Church, and con- 
“ summate with bodily knowledge, shall be deemed 
“ gootl, notwithstanding any pve-contraot of ma- 
“ trimon}’, not consummate with bodily knowledge^ 
“ w hich either or both the parties shall have 
“ made.” Cut this statute was afterwards re¬ 
pealed, as having produced hon'ible mischiefs, 
which arc enumerated in very declamatory lan¬ 
guage, in the preamble of the statute 2 Edw. VI.; 
and Swinhnrn, speaking the j)rcvailing opinion ol 
his time, applauds the repeal, as xcorthily and in 
good reaso7i enacted. The same doctrine is recog¬ 
nized, by the tcm])orai Courts, as the existing rule 
of the matrimonial law' of this country, in J3unting*s 
case, 4 Co Ac, 29. — “ John Bunting, father of the 
“ plaintiff^ and Agnes Adenshall, contracted mar- 
riage per verba de preesenli, and afterwards, on 
“ the 10th of Dec. 1555, the said Agvies took to 
“ husband Thomas Twedc ; and afterwards, on the 
“ 9tli July, libelled against her in the 

“ Court of Audience, el deci'el. fuit quodpreedieU 
“ Agnes svbirel malrimonium cum prwjato Bunting, 
“ et insuper pronvneiatum fuit dictum matrmonium 
“ fore nullum.** Though the common law certainly 
had scruples in applying the civil * rights of dower, 

* Swinhurn, Sen. 1. s. 2. and Seef- 17. .s 29 .— Tract, dc Rc- 
pub. p. lO.'i. — Pcikins, lit. FenfFnients, fol. 40. p. 38. 

Ed, 3. i2. — I Roll. Abridg. 341. and S57. — Moor, 169. 

and 
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and community of goods, and legitimacy in the dalrtmple». 
cases of these looser species of inarHage. In the 
later case of Collins and Jesson, S Anne, it was said leth jviy isn. 
by Holt, Chief Justice, and agreed to by the whole 
Bench, tliat “ if a contract be per •verba deprwsenti, 

“ it amounts to an actual marriage, which the very 
“ parties themselves cannot dissolve by release or 
otlier mutual agreement, for it is as much a inar- 
“ riage in the sight of God, as if it had been in 
“ facie eccksiwJ* “ But a contract per verba de 
fuiuro, which do not intimate an actual marriage, 

“ but refer to a future act, is releasable.” Salk. 

4>37. Mod. \55. In JVig7nore*s case, 2 Salk. 438, 
the same judge said, “ a contract tvrba depree- 
** senti is a marriage ; so is a contract de Jutiiro ; 

“ if the contract be executed, and he take her, *tis 
“ a marriage, and they cannot punish for fornica- 
“ tion.” In the Ecclesiastical Court the stream 
ran uniformly in that course. One of the most re¬ 
markable is that furnished by the diligence of 
Dr. Swabey, on account of its striking resem¬ 
blance to the present case: I mean tlie case of 
Lord Fitzmaurice, son of tlie Earl of Kerry, coram 
Dekg. in 1732. There were in that case, as in 
the present, three engagements in writing: The 
first was dated June 23, 1724, and contained these 
words, “ We swear we will marry one another.” 

The second, dated July 11, 1724, Avas to this 
etiect: “ I take you for iny wife, and swear never 
to marry any other woman.” This last contract 
was repeated in Dccetnber of the same year. It 
was argued there, as here, that the iteration of the 
declaration proved that the parties did not depend 
upon their first declaration, and was in efibet a 
disclaimer of it. But the Court, composed of a 

F 3 full 
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Dalrymplf V. full Commission, paid no regard to the objection, 
PALHYMrtE. found for llie marriage, and an application for 

16 th jw/y 1811 . a commission of review, founded upon new matter 
alleged, was refused by the Cliancellor. Things 
continued upon this footing till the Marriage Act, 
S6 (i. 2. c, 33. described by Mr. Justice Blackstone * 
“ an innovation on, our laws and constitution,” 
swept away the whole subject of irregular mar- 
ridges, together with all the learning belonging to 
it, by establishing the necessity of resorting to a 
public and regular form, without which the relation 
of husband and wife could not be contracted. 

It is not for me to attempt to trace the descent 
of the matrimonial law' oi Scotland since the time 
of the lleformation. The thing is in itself highly 
probable, and we have the authority oi' Craig\ for 
asserting that tlie Canon Law is itsjijasis there, as it 
is e^’ery wdiere else in Em'ope, “ totam hanc questio- 
“ nem pendere a jure poniifkioj* though it is likely 
enough that in Cratg*& time, who wrote not long 
after the lleformation, the coiisistoriai law might 
be very unsetllcdt as Mr. Cay in his deposition de¬ 
scribes it tQ have been. It is, Iiowevcr, admitted 
by that learned gentleman, that it settled upon its 
foj iner foundations, for he expressly says, that Ike 
Canon Law in these mailers is a part of the law of 
the land; that the &6urts and laxvyers reverence the 
decretals, and other hooks of the more ancient Canon 
Law; and I observe that in the depositions of 
most of the learned witnesses, and indeed in all 
j'actums that*! have seen upon these subjects, 
they are referred to as authorities. Several regu- 


• Book 1. chap. 15. s.3. j Craig, lib. 2. dieg. 18. s. 17. 
, lations. 
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lations, both ecclesiastical and civil, canons and 
statutes, have prescribed modes ,pf celebratihg 
marriage. Mr. Cathcart, in particular, refers to 
them in his deposition. Some of* these appear 
to have been made in times of great ferment, 
during the conflict between the Episcopal and 
Presbyterian parties, and are therefore, I presume, 
of transitory and questionable authority. Mx,Ckiih~ 
cart infers that the whole of the Scotch statutes 
hold solemnization by a clergyman, or, as he ex¬ 
presses it, some one assuming the functions of a 
clergyman, as necessary. It rather appears diffi¬ 
cult to understand this consistently w'ith the fact, 
that other marriages have always been held legal 
and valid. What the form of solemnization by a 
clergyman is, I have not been accurately in¬ 
formed ; prescribed ritual forms are not, I believe, 
admitted by the church oi Scotland for any office 
whatever. Whether the clergyman merely receives 
the declaration as a witness, or ’pronounces the 
parties, by virtue of his spiritual authority, to be 
man and wife, as in our form, does not distinctly 
appear. I observe that Mr.. 6r7/fc' says in his de¬ 
position, “ that to make marriage valid, it is not 
“ necessary that it should be celebrated in facie 
“ ecclesicBj but rebus integris it can only be consti- 
“ tuted by a consent adliibite# in the presence of a 
“ clergyman, or in some mode equivalent to an actual 
“ celebration," So Lord Brarjield in a loose note, 
which is introduced, is made to say, “ Private coii- 
“ sent is not the consent the law looks to ; it must 
“ be before a priest, or something equivalent," Now 
what are these equivalents ? and how to be pro¬ 
vided ? Are tU^y to be carved out by the private 
fancy and judgment of the individuals ? If so, 
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ualrtmple . regular forms, and yet appear to stand on a 

16 th/uiy 1811 . footing ol' equal authority. I observe, likewise, 
that a marriage before a magistrate is alluded to 
in some passages, as nearly equal to that before a 
minister, though certainly not a marriage in facie 
eccksiiVy in any proper sense of tliat expression. 

Sir Ih}! Campbell states, in an opinion of his given 
to the Emulish Chancery * in a case furnished to 
me by Dr. Stoddarty “ that marriages, irregularly 
** perlormed without the intervention of a clergy- 
“ man, are ceiisurabic, and formerly the parties 
“ were liahic to he fined or rebuked in the face of 
“ the chinch, but this for a long time has not been 
“ practised** The regulations, therefore, what¬ 
ever they may be, are not penally enforced j and 
it does not ajipear, that tliey are enforced by any 
sense of reputation or of’ obligation imposed by 
general practice. The advocates, who describe 
the inodes of marriage by the terms regular and 
irregida'r'y seem, as far as I can collect, to attribute 
no very distinctive preference to the. one over the 
other; at any rate the distinction between them 
is not very strongly marked in the existing usage 
of that country. Many of the marriages, which 
take place between persons in higher classes of 
society, are contracted in such irregular forms, if 
so to be denominated. They appear to create no 
scandal; to give no ofiencc. The parties are not 
reprobated by public opinion, nor is legal censure 
actually ajqilied. But taking it, that tiie distinc¬ 
tion between tlie regular and irregular marriages 
was much stronger than I am enabled, by the pre- 
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sent evidence, to suppose, the question still re- dairtmplei.. 
mains to be examined, how far actual consumma- 
tion is required, by the law of Scotlandy in marriages 16 th J\khj isn ■ 
which are so to be deemed irregular. 

The libel is drawn in a form not calculated to 
extract, simply and directly, a distinct statement 
of what the law of Scotland may be upon this 
point; for it collects together all the points of 
which the party conceives she can avail herself, 
consummation included, as matters of fact and 
matters of law, and then alleges, that, by the law 
of Scotlandy this aggregate constitutes a marriage; 
without providing for a possible case in which she 
might establish some of these matters and fail in 
establishing others, e, g. if she failed in proof of 
a co'puhiy but succeeded in establishing a solemn 
compact. If the law had been more distinctly 
understood here at the commencement of this 
suit, the libel would probably have been drawn 
with more accommodation to the possible state of 
facts that might ultimately call for the 2 >roper 
s])ecihc rule of law. The advocates oi' Scotland 
have, to a great degree, sup})lied the want of that 
distinctness in the libel, by bringing forward the 
distinctions in their answers, and applying what 
they conceive to be the law, applicable to the 
possible case, that may result from the evidence; 
most of them have stated what they conceive to 
b«‘ the law, first, in the case of a promise de j'uturo; 
secondly, of a promise cum copula; thirdly, of a 
solemn declaration or acknowledgment of mar¬ 
riage ; and fourthly, of such a declaration accom¬ 
panied by a copula. It may be convenient to 
consider, first, whether the present case is a case 
of promise, or of present declaration and acknow¬ 
ledgment. 
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ledgment. It will be convenient to do so in two 
respects: The first convenience attending it is, 
thaf the tact itself is determinable enough upon 
the face of written existing instruments. It is not 
to be gathered from the loose recollections 'Of 
loose verbal declarations, not guarded either in 
the expressions of those who made them, or in the 
memory of those who attest them. The second 
convenience resulting from this is, that a large 
portion of the inquiry into the other points of the 
case may, in a great degree, be rendered super¬ 
fluous ; for if these papers contain mere promises, 
then have I to consider only the law of promises, 
as referable to cases accompanied or unaccom* 
panied by a copula^ leaving out entirely the law 
that respects acknowledgnieiit and declaration. 
On the other hand, if they are to be considered as 
acknowledgments, then the law of promises may 
be dismissed, except perhaps sometimes to be 
introduced incidentally for puiposes of occasional 
illustration. 

Whether tlicy are to be considered as promises 
or declarations must be determined upon the 
contents of theSfistruments themselves, on such a 
view as the plain meaning of tlie words imports, 
and upon the information of their technical meaning 
as communicated by the Scotch lawyers j for it is 
possible that tliey may be subject to a technical 
construction different from their obvious meaning. 
This is the case in the marriage settlements of 
Scotland. The words of the stipulaiio spmisaUtia 
are present declaratory words; the parties mutually 
accept each other, but the engagements they enter 
into arc always technically considered to be mere 
promises dejuttiro. Those, who are conversant in 
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the books of the Canon Law, will recollect the dairympi.ev. 
extremely nice distinctions which that law and its 
commentators have made between expressioris of 
a very similar import in their obvious meaning, 
ask constituting contracts de 'prcesentty or only 
promises de future. 

The first paper is without date, and is merely a 
promise. Mr. Dalrymple promised to marry Misa 
Gordon as soon as it is in his power, and she 
promises the same; it is subscribed by both their 
names—is endorsed “ A sacreed promise,” and is 
left in her possession. It is pleaded to be the 
first that was e5cecuted by them, and it is highly 
reasonable to presume that it was so, for no person, 

I think, would be content to accept such a paper 
as this, after having received the papers which 
follow, marked % and 10. The paper marked 
No. 2. is dated on the ^28th oi May 1804, and 
contains these words, “ I hereby declare Johanna 
** Gordon is my lawful wife; and I hereby acknow- 
“ ledge John William Henry Dalrymple as my 
“ lawful husband.” I see no great diflerence 
between the expression declare and acJmowkdge; 
the words properly enough belofi^ to the parties 
by whom they arc respectively used, and are 
perhaps not improperly adapted to the decorums 
of such a transaction between' tlic sexes. No. 10. 
is a reiterated declaration on the part of Mr. DaU 
rymple, accompanied witli a promise that he will 
“ acknowledge Miss Gordon as his lawful wife the 
“ moment he has it in his power.” Slic makes no 
repeated declaration, but promises that “ nothing 
“ but the greatest necessity, (necessity which 

--situation alone can justify,) shall ever 

“ force 
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“ force her to declare this marriage.” It is 
signed by hirti, and by her, describing herself 
. J. Gordon, now J. Dah'ymple, and it is dated 
July 11,1804. Both the papers are inclosed in an 
envelope, on which is inscribed “ Sacreed promises 
“ and engagementsThere are promises and 
engagements that would satisfy these terms, inde¬ 
pendent of the words which contain the decla¬ 
ration of the marriage. At the same time it is to 
be observed, that the words “ promises <md en- 
gagements” are not improperly applied to the 
marriage vow itself) which is prospective in its 
duties, which engages for the ^performance of 
fu! lire offices between the parties till death shall 
pait them, and to which, in the words of our 
liturgy, it plights their troth, or in more modern 
language, pledges their good faith for that future 
performance. 1 feel some hesitation in acceding 
to the remark that the paper marked No. 2. is at 
all weakened or thrown loose by the mere engage¬ 
ment of secrecy, which seems to be the principal, 
if not the sole object of the latter paper, though 
Mr. Dalrymple lias thrown in a renewed declaration 
of his marriage; tliat reiterated declaration, though 
accompanied with a promise of secrecy, cannot, 
upon any view of the case, be considered as a dis¬ 
claimer of the former. An engagement of secrecy 
is perfectly consistent with the most valid, and 
even with the most regular marriages. It fre¬ 
quently exists even in them from prudential 
reasons j from the same motives it almost always 
does in private or clandestine marriages. It is 
only an evidence against the existence of a mar¬ 
riage, when no such prudential reasons can be 
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assigned for it, and where every thing, arising from 
the very nature of marriage, calls" for its pub¬ 
lication. 

Such is the nature of these exhibits; first, a 
promise; secondly, that promise merged in the 
direct acknowledgment of the accomplished fact; 
thirdly, a renewed admission of the fact on his 
side, with a mutual engagement for secrecy, till 
the proper time for disclosure should arrive. 

In these papers, as set up by Miss Gordow, 
resides the constitutioriy as -some of the gentlemen, 
who have been^xamined, call it, or as others of 
them term it, tfre evidences of the marriage} for it 
is matter of dispute between these learned persons, 
whether such papers, when free from all possible 
impeachment, are coristituents, or merely evidences 
of marriage. It appears to be a distinction not 
very material in its effects; because if it is to be 
considered that such papers, so qualified, are only 
to be treated as evidences^ yet if free from all 
possible impeachments, on the grounds on which 
the law allows them, as evidences to be impeached, 
they make full faith of the marriage, they sustain it 
as effectually, as if, according to other ideas, they 
directly constituted it; they have then become 
preesumptiones juris et de jurcy wliich establish the 
same conclusion, although in another way. 

But these papers must be taken in conjunction 
with the letters wliich may controul or confirm 
them.—What is the eftbet of the letters? In 
almost all of them Mr. Dalryinple addresses Miss 
Gordon as his wife, and describes himself as her 
husband. In the first letter he insists upon it, 
that she shall draw upon him for any money she 
may stand in reed ofj for it is her right,” and 
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16th July isu. This letter appears by the post-mark to have been 
written before No. 2, and therefore has been said to 
be entirely premature, and to give an interpretation 
to subsequent expressions of the like kind.—But, 
non constat that it might not be written long after 
the undated promise by which the parties entered 
into a solemn engagement to marry. Verbal 
declarations, similar in their imports to the con¬ 
tents of No. 2., might have passed, for it can hardly 
be conceived that such a paper have passed, 
without many preliminary verbal declarations to 
the same effect. People do not write in that 
manner, till after they have talked together in 
the same style. — The post-mark on the letter. 
No. 4, is Maj/ the 30th, and this letter refers to 
what passed on the night after the paper, No. 2, 
bears date; in it, he says, “ You are my wife, to 
“ retract is impossible and ever shall be; I have 
“ proved my legal right to protect you, which I 
“ have most fully established : nothing in this 
‘‘ world shall, break those ties.” The letter. 
No. 5, has these expressions: “ Remember you 
“ are mine; that God Almighty may preserve my 
wife is the prayer of her husband.” No. 6. “ It 
“ grieves me to suffer you five minutes from your 
“ husband; nothing can change my sentiments, 
“ independent even of those sacred ties which 
“ unite us.—Nothing ever can or should (if 
“ ’twere possible) annul them.—Put that con- 
“ fidence in me which your duly requires.—That 
“ God may ever preserve my wife, and inspire her 
“ with the purest love for her husband, is the first 

“ wish of her adoring-- —No. 8. “ I have 

“ received 
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“ received letters from town which say that X.ord 

Stair has heard of oiir marriage.” No. 12. 

Whatever money you may want draw on me 
" for without scruple.” No.l3,datedikffl'^29,18Q5. 
“ Situated as you are, nothing could strengthen the 
“ ties which unite us, therefore wish it not to be 
“ mentioned that you arc my wife till it can be 
“ done without injury to ourselves. I insist upon 
“ a paper ackpowledging yourself as my wife.” 
No. 14<, dated 10, 1805. “ Forward to me the 
“ paper I requested in my last, and acknowledge 
“ yourself ray v^e — that as we are not immortal 
“ I may leave you, in trust of a friend, the small 
" remains of what was once a tolerable fortune; 

you can’t refuse on any legal grounds; do, my 
“ dearest wife, forward it.” In No. 15, hated 
June 28, 1805, he says, “ I would not give up the 
“ title of your sister’s brother for any consi- 
“ deration. Don’t deny yourself what you require, 
" as I should not wish jny wife to appear in any 
“ thing not consistent with her rank j I will 
“ arrange before my departure money-matters, so 
“ as to give you every opportunity of gratifying 
** your taste, or any other fancy.” In the letter 
marked 14, he asks her permission to go abroad 
on account of the distress of his affairs. “ Will 
“ you allow me to endeavour by a short absence 
“ to rectify these things ? In asking your consent, 
“ I huinbly conjure you, dearest love, to pardon 
“ me.—1 solemnly assure you I will not be absent 
“ from you very long.”—In another part of this 
letter he points out tl^e period of four months as 
the probable duration of his absence. 

Now it is impossible to say that the exhibits, 
No. 2 and 10, are at all weakened by the strong 

6 conjugal 
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dalrymple. together they, in their plain and obvious 

16 th ju/y 1811 . jKieaning, import a recognition of an existing mar¬ 
riage. What is their technical meaning? That 
information we must obtstin from the learned 
persons who have been examined. — Mr.AViHwc, 
MwHamiliony IslwCrame, Mr.Hume, and Mr. Ram- 
AY/y, are all clearl} of opinion that'they are ** present 
“ declarations.** — Mv.Cay is equally clear that 
they “ are contracts de prwsenti** —Sir Hay 
Campbell describes tJiem as “ X)eiy ejcplicit mutual 
“ declarations of marriage between the parties.” — 
^v. Clerk says that No. £3. is eviaence of a very 
high nature to prove that “ a marriage had been 
“ contracted by the parties; it is a- full and explicit 
“ declaralion of a contract de pnesenti.** “ No. 10,” 
he says, “ imports little more than No. ; it is 
“ important evidence to \\\o same effect** 
cart and Mr. Oillies who hold a copula in all cases 
necessary, do not distinctly say under which class 
of cases the present falls. 

Upon this view I think myself entitled to lay 
aside, at least for the present, the rules of law 
that apply to promises. The main enquiry will 
thus be limited to two questions, whether, by the 
law of Hcollandy a present declaration constitutes 
or evidences a marriage mihoui a copula; and 
secondly, whether, if it docs not, the present 
evidence supplies sufficient proof that such a re¬ 
quisite has been complied with. 

The determination of the first question must be 
taken from the authorities of that country, deciding 
for myself and for the parties entrusted to my care, 
as well as I can, upon their preponderance where 
they disagree, and feeling that hesitation of judg- 
10 ment 
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hiefit which ought to accompany any opinion of », 

mine * iipon points, whicli divide the opinions of — 
persons so much better instructed, in all the leth/M/yign, 
learning which applies to them. 

The authorities to which I shall have occasion 
to refer are of three classes; first, the opinions of 
learned professors given in the present or similar 
case^j secondly, the opinions of eminent writers 
as delivered in books of great legal credit and 
weight; and thirdly, the certified adjudication of 
the tribunals Scotland upon these subjects. I 
need not say that the last class stands highest 
in. point of authority; where private opinions^ 
whether in books or writing, incline on one side, 
and public decisions on the other, it will be the 
undoubted duty of the Court, which has to weigh 
them, stare decisis. 

Before I enter upon this examination I will 
premise an observation, from w^hich I deduce a 
rule that ought, in some degree, to conduct my 
judgment; the observation I mean, is this, that 
the Canon Law, as I before have described it to 
be, is the basis of the marriage law oi' Scotland, as 
it is of the marriage law of all Europe. And 
whether that law remains entire, or has been 
varied, I take it to be a safe conclusion, that, in all 
instances where it is not proved that the law of 
Scotland has resiled from it, the fair presumption 
is, that it continues the same. Shew the variation, 
and the Court must follow it; but if none is sliewn, 
then must the Court lean upon the doctrine of the 
ancient general law; for I do not find that Scotland 
set out upon any original plan of deserting the 
ancient matrimonial law of 'Europe, and of forming 
an entire new code upon principles hitherto un- 

VOL* II* G known 
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known in the Christian world* It becomes of 
importance, therefore, to consider what is the 
• ancient general law upon this subject, and, on this 
point, it is not necessary for me to restate, that by 
the ancient general law of Europe^ a contract per 
verba de prassenti^ or a promise per verba de futuro 
cum copiddy constituted a valid marriage without 
the intervention of a priest, till the time of the 
Council of Trent, the decrees of which Council 
were never received as of authority in Scotland. 

It appears from the case of Younger, cited by 
Sir 7'homas Craig*, that, in his thne, the practice 
upon a contract de preesenti, was the same in ScoU 
land as it continued to be in England till the 
period of the Marriage Act, viz. to compel the 
reluctant party to a public celebration as matter 
of order. This was soon discontinued in Scotland, 
on account of the apparent incongruity of com¬ 
pelling a man to marry against his will, but with a 
solemn profession of love and affection to the party 
who compelled him. But though they discarded 
the process of compulsion lor some such reason 
as this, which is stated by Mr. Hume, they might 
still consistently retain the principle, that a present 
consent constituted a valid marriage. Whether 
it was retained, is the question I have to examine, 
assuming first (as . I have done) that if the contrary 
is not shewn, it must so be presumed. 

The evidence of opinions on this point, taken 
in this and similar cases, and under similar au¬ 
thority, stands , thus: — Mr. Erskine, Mr. Cragie, 
Mr. Hamilton, Mr. Hume, and Mr. Ramsay, who 
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have been examined upon the question at present 
before the Court, are all clear and decided in 
their opinions, that a declaration per verba de 
prcesmti without a copula does, by the law of Scot^ 
land, constitute a valid marriage. I will not enter 
into an examination of their authorities where 
they agree — Oportet discentem credere, though, 
where autlmrities dilfer, it is a rule which cannot 
be universally applied. Still less shall I presume 
to discuss their reasonings, except in a few in¬ 
stances, where, hbwever desirous to follow, I find 
a real inability tq accompany tliem to their con¬ 
clusions. To the authorities above stated, I must 
add the opinions of the learned persons examined 
upon the case of Beamish and Beamish; a case 
which came before this Court upon a similar 
question of a Scotch marriage of an Englishman 
with a Scotch woman in the year I 788 , and in 
which the Court of Arches to w hich it was ap¬ 
pealed, upon the informations of law obtained from 
the learned advocates of Scotland, pronounced for 
the validity of the marriage. Mr. John Millar, 
Professor of law at Glasgow, there said, ‘‘ that, by 
“ the law of Scotland, the ceremony of being 
married by a clergyman was not necessary to 
“ constitute a valid marriage. The deliberate 
“ consent of parties, entering into an agreement 
“ to take one another for husband and wife, was 
“ sufficient to constitute a legal marriage, ds valid 
“ in every respect as that which is celebrated in 
“ the presence of a clergyman.—Consent must 
be expressed or understood to be given per 
“ verba de preesenti; fdr consent de Jiitiiro, that 
“ is, a promise of marriage, docs not constitute 
“ actual marriage. By the Scotch law, the delibe- 
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“ rate consent of parties constitutes marriage.” «-• 
Mr. JoAn Orr, in his deposition, said “ By the laWs 
“ o^ScoUand, a solemn acknowledgment of a mar- 
“ riage liaving happened between the parties, 
“ whether verbally, or in writing, is sufficient to 
“ constitute a marriage, whether expressed in 
“ verbis de prcesenti, or in an acknowledgment that 
“ the marriage took place at a former period. A 
promise followed by a copula would constitute a 
“ valid marriage; and a written instrument con- 
“ taining not a consent de prcesenti, but only 
“ stating that the parties were married at a certain 
“ time, or even a solemn verbal acknowledgment 
“ to this edect, altliough no actual marriage had 
“ taken place, is sufficient to constitute a marriage 
« by the law of Scotland — Mr. Hume said, 
“ Marriage is constituted by consent of parties 
“ to take or stand to eacli other in the relation of 
“ husband and wife. — The mode or form of 
“ consent is not material, but it must be de 
“ prwsenti.*' Mr. ErsMne and Mr. Robertson 
agreed in saying, “ that a deliberate acknowledge 
“ ment of the parties that they were married, 
“ though not containing a contract per verba de 
“ prwsentiy is sufficient evidence of a marriage, 
“ without the necessity of proving the actual 
celebration.” Mr. ClerJc, Mr. Gillies, and Mr. 
Cathcart, who are examined in the present case on 
the part of Mx.Dalrymple, are equally clear in 
their opinions on the other side of the question. 
Mr. inclines to think a copula necessary, 
“ although well aware that a different opinion 
“ prevails among lawyers on this point.” 

Stix Hay Campbell*^ opinion upon this important 
point, which the Court was particularly eager to 

learn. 
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leam, is, through some inaccuracy of the examiner, dalrtmpie ». 
transmitted in such a manner as to leave it rather 
a matter of question, which of the two opinions he leth jrujy iw. 
favours; for in the former part of the deposition 
he is made to say, that “ by the general principles 
“ ofithe law of Scotland, marriage is perfected by^ 

“ the mutual consent of parties accepting each 
** other as husbahd and wife.” In words so 
express and unqualified, pointing ta nothing 
beyond the mutual acceptance of the parties, as 
perfecting a marriage without reference to any 
future act as necessary to be done, I thought I had 
received a judgment of high authority in favour of 
the ancient rule, that consent without a concuUtus 
constitutes a marriage: but in a latter part of the 
deposition, he lays it down, that this acknowledg¬ 
ment per verba de preesenti must be attended with 
personal intercourse, prior or subsequent; if so, it 
throws a doubt upon the precise meaning of the 
former position, which had declared a marriage 
perfected by mere mutual acceptance. “ Without 
“ such intercourse,” Sir Ilay Campbell says, “ they 
“ would resolve into mere stipulatio sponsalitia, 
where the words are de preesenti, but tlie effect 
“ future.”—And here I have to lament the difti.? 
culty I find in following so highly respectable a 
guide to the conclusion, on' account of a dis*^ 
tinction that strongly impresses itjself upon my 
apprehension. In the stipulatio sponsalitia the 
words de preesenti are qualified by the future words 
that follow, and which imply something more is to 
be done—a public marriage to take place; but 
in the case supposed of a clear present declaration, 
no such qualifying expressions occur—nothing^ 
pointing to future acts as the fulfilment of a. 

0 3 present 
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__ in ascertaining the decided judgment or this very 

16 th/u/y 1811 . eminent person, from considering an opinion of 
his given into the EngUsh Court of Chancery*, 
upon a requisition from that Court, and on which 
that Court acted in tlie case of the Scotch mairiage. 
In that case, the case of the marriage of Thomas 
Thomasson^ and Cathai'ine GHe?'son, the opinion 
daied ylugiist IStli 1781, and remaining on record 
in Chancery, states a present contract to be suffi¬ 
cient to validate a marriage, without any mention 
of a copula^ antecedent, or subsequent; the known 
accuracy of his judgment would never have 
allowed him to omit this, if it had been con¬ 
sidered by him at that time a necessary ingredient 
in the validity.—^I might, perhaps, without much 
impropriety, be jiermitted to add another legal 
opinion of equal authority—the opinion of a 
person, whose deatli is justly lamented as one of 
the greatest misfortunes that have recently visited 
that country.—I need not mention the name of the 
Lord President Blair, upon whose deliberate advice 
and judgment this present suit has been asserted 
in argument, and without contradiction, to have 
been brought into this Court. 

Upon this state of opinions, what is the duty of 
the Court ? How am I to decide between con¬ 
flicting authorities? For to decide I am bound.— 
Far removed from me be the presumption of 
weighing their comparative credit; it is not for 
me to construct a scale of personal weight 
amongst living authorities, with mSst of whom I 
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am acquainted no otherwise than by the degree 
of eminence which situation, and office, and public 
practice, and reputation, may have conferred 
upon them.—In such a case I am under the 
necessity of quitting the proper legal rule of 
estiq^ating pondere^ non numero ; I am compelled 
to attend a little to the numerical majority (though 
I admit this to be a sort of ntsticumjudkium\ and 
finding that much the greater number of learned 
persons recognize a rule consonant to that which, 
in ancient times, governed the subject universally, 
I think I am not qualified to say, that as far as the 
weight of opinion goes, it is proved that the law 
of Scotlajid has innovated upon the ancient general 
rule of the marriage law Q^ Europe. It appears to 
me, that the common mode of ^expression used in 
Scotlandy,vi\\vc\\ is constantly j ecurring, is no insig¬ 
nificant proof of the contrary doctrine. It is 
always expressed—Promise cum copula, the copula 
is in the ordinary phrase, a constant adjunct to the 
promise,—never to thocontraetdeproiseniif strongly 
marking the known distinction between the two 
cases, that the latter by itself worked its own 
cfiect, and that the other^ would be of no avail, 
unless accompanied witli its constant and express 
associate. 

I come now to the text authorities of the Scotch 
writers :—the first to whom I sliall refer is * Craig. 
It does not appear to me, that he is of great autho¬ 
rity either one way or the other; he admits gene¬ 
rally that the question of inairiagc is not htyus /«- 
stituti propria, sed judicis eccledastici, and the case 
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of Younger, whicli he cites from the Court of the 
Commissaries, is a case not of a declaration depr(p~ 
miti, but of a promise cum copuld; untess, there¬ 
fore, it is previously established, that a p^romise 
cum copuld convertsitself in all respects, and in all 
its bearings, into a contract de prassenti without a 
copula, (which certainly^it does in the Canon Law, 
and is so recognized in the majority of the opinions 
upon the law of Scotland), it is no direct autho¬ 
rity ; and the conclusion is still more weakened, 
by observing, that, in that case, a judicial sentence 
of the Commissaries had been actually obtained, 
and that the point determined by the common law 
was a mere question of succession upon legitima¬ 
tion, which may depend upon many considerations 
extrinsic to the original validity of the marriage. 

A more pertinent authority, and of higher con¬ 
sideration, is Lord Stair, an ancestor, 1 presume, of 
one of the present parties — a person whose learned 
labours have at all times engaged the reverence of 
Scotch jurisprudence. He treats of this very ques¬ 
tion, stating it as a question, and determines it 
thus: * “ It is not every consent to the married 
“ state that makes matrimony, but consent deprw^ 
senti, not a promise de futuro matrimonio.*' The 
marriage consists not in “ the promise but in the 
“ present consent, whereby they accept each other 
“ as husband and wife, whether by words expressly, 
“ or tacitly by marital Gohabitatiop, or acknow- 
ledgment, or by natural commixtion where there 
“ hath been a promise preceding, for therein is 
“ presumed a conjugal consent de preesenti, but 


« thp 


* Stair^s Institut. lib. 1. lit. 4. ^ 6, 
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** the consent must specially relate to that conjunc- dalrtmm.e». 
“ tion of bodies as being then in the^consenter*s 
“ capacity, otherwise it is void.” I shall decline i6th Juiy 1 an. 
entering into the distinctions and refinements 
which have attempted to convert the obviously 
plain meaning of this passage into one of a very 
different import. It does dppear to me to establish 
the opinion of thisYery learned person to be, that 
without a commixtion of bodies immediately fol¬ 
lowing, (though in all cases to be looked to as pos¬ 
sible, and at some time or other to take place,) a 
present valid marriage is constituted by a contract 
deprcBsenti, 

Sir George Mackinsie *, Lord Advocate under 
King Charles and James the Second, whose autho¬ 
rity carries with it a fair proportion of weight, 
says “ Consent de preesenti is that in which mar- 
“ riage doth consist. Consent de futuro is a pro- 
“ mise; this is not marriage, for either party may 
“ Resile rehus integris;'^ manifestly intimating that 
this could not be done under tlie consent de prm^ 
senti. 

Another authority of more modern date, but 
entitled to the greatest respect, is M.\\Erskin€t a 
writer of institutional law j by him it is expressly 
laid down t that “ marriage consists in the present 
“ consent, whether that be by words expressly, or 
“ tacitly, by marital coliabitation, or by acknow- 
“ ledgment. Marriage may without doubt be per- 
**fected by the consent of parties declared by 
writing, provided the writing be so conceived as 
to import^®a present consent.” Nothing upon 
the direct meaning of these words, can be more 

^ Mackinsie. Institut. book 1 . tit. 6 . § 3. 
tit. 6 . §5. 

clear, 
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- necessaiy in a |)resent contract. Ihc very note 

16th1811. of the anonymous editor, to whom, as an anony. 

mous editor, no authority can be allowed, what¬ 
ever may be the weight tliat really belongs to 
it, admits this ; for he says, “ From the later deci- 
sions of the Court, there is reason to doubt, if it 
“ can now be lield as law, tliat the private declarj^ 
“ lions of parties, even in writing, are per se equi- 
“ valent to actual celebration of marriage j*’ ad¬ 
mitting, by that mode of expression, that such 
wavS the doctrine of the text and of the times 
when it was composed. AL. Clerk says, “ he con- 
“ si(ic 7 ’S the doctrine lo he incorrect thereby like¬ 
wise admitting it to be the doctrine contained in 
these words. 

1 am not enabled to say how tar Mv. Hutcheson^s 
book can be considered as a work of authority. It, 
however, carries with it most respectable creden¬ 
tials, if it be true, what has been asserted in the 
argument, that it has been sanctioned by the ap¬ 
probation ol’ several of the Judges oi Scotlandy and 
particularly of Sir Hay CaynpbelU who refers to it in 
his deposition as a book of credit, and under whose 
patronage it is published, and to whose perusal it 
is said to have been submitted previously to its pub¬ 
lication. His statement of the law of Scotland is 
full and explicit in favour of the doctrine, that 
private mutual declarations require no bodily con¬ 
summation to constitute a marriage. He says that 
the ancient principle to this effect has been happily 
retained in the law of Scotland, speaking with'' 
similar feelings of attachment to it, which are ob¬ 
servable in our Swinhiirn, when he talks of the Ee- 
pealing Statute of Edward VI. as being worthily 

and 
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and for good reasons enacted^ though a regard to DAtHyMPiE v. 
domestic security has induced us to extinguish it . 
entirely in this part of the island by the legislative leih isn. 
provisions of later times. Mr. Hutcheson mentions 
it as a fact, that in the case of M^Adam against 
Walker, none of the judges, who dissented Jrrnn the 
judgment, disputed that doctrine of the law. His 
4 estimony to such a fact is equivalent to that of 
any person of unimpeached credit — even to that 
of Lord Stair or Mr. Erskme; he has asserted it 
in the face of his profession and the public, and at 
the hazard of being contradicted, if he has stated 
it untruly, by the united voice of the whole bench 
and bar of his country. 

In support of the opposite opinion, no ancient 
writer of authority has been cited. The only 
writer named, is of very modern date. Lord Kaimes, 
a man of an ingenious and inquisitive turn of mind, 
and of elegant attainments, but whose disposition, 
as he admits, did not lead him to err on the side of 
excessive deference to authority and establishment. 

The very title of his book is sufficient to excite cau¬ 
tion ; Elucidations respecting the law of Scotland'* 
may seem to imply rathci* jiroposcd improvements 
than ex})Ositions of the existing law. He says, in 
his preface, that “ he brings into the work the 
** sceptical spirit, wishing and lioping to ex- 
“ cite it in others, and confesses that he had 
perhaps indulged it too much.** Bui supposing 
that it is liable to no objection of this kind, the 
whole of his chajiter on these subjects, so far as 
this question is concerned, relates entirely to the ef¬ 
fect of a promise defuturo cum copuld, which has no 
application to the present case, unless it is assumed, 
that this amounts to the same tiling identically in 

law. 
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dalrymfie. I jjtjust add that his extreme inaccuracy, 

xt^Jubf 181U in what he ventures to state with respect both to 
the ancient Canon Law and to the modern English 
Law, tends not a little to shake the credit of his 
representations of all law whatever. In this 
chapter • he asserts that by the present law o^Eng^ 
land, a mutual promise of marriage de Juturo is § 
good foundation to compel a refractory party to 
complete the marriage, by process in the Spiritual 
Court. I mean no disrcpect to the memory of that 
ingenious person, wlien I say, that it is an extra¬ 
ordinary fact that it should have been a secret to 
any m;in of legal education in any part of this 
island, that the law of England has been directly 
the reverse for more than half a century. 

No other reference to any known writer of emi¬ 
nence is produced; it is easy, therefore, to strike 
the balance upon this class of authorities; they 
are all in one scale, a very ponderous mass on one 
side, and totally unresisted on the other. 

I come, thirdly, to the last and highest class of 
authorities, that of cases decided in the Scotch 
tribunals. — Many of these have been alluded to in 
the learned expositions which have been quoted, 
but such of them (and they arc not few in numr 
ber) as apply to the cases of promises, de Juturo 
cum copuld I dismiss for the present, observing 
only, that if a promise of this kind he equivalent 
to a contract deprwscnti nudis Jinihus, the result of 
those cases appears to me strongly to incline to 
the conclusion deduced from the two former 
classes of authority. 


* Page 32. 
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With regard to decided cases, I must observe dairtmh* *. 
generally, that very few are to be found, in any ad- °*‘‘*^“^^** 
ministration of law in any country, upon acknow- 
ledged and settled rules. Such rules are not con¬ 
troverted by litigation, they are therefore not 
evidenced by direct decision: they arc found in 

the maxims and rules of books of text-law. It 

^ * 

^ould be difficult, for instance, to find an English 
case in which it was directly decided, that the 
heir takes the real, and the executor the personal 
estate ; yet though nothing can be more certain, it 
is only incidentally, and obiter, that such a matter 
can force itself upon any recorded observation of a 
Court; equally difficult would it be to find alitigated 
case in the Canon Law, establishing the doctrine* 
that a contract per verba de prassenti is a present 
marriage, though none is more deeply radicated in 
that law. 

The case of Cochrane versus Edmonston, before 
the Court of Session in the year 1804 , was a case 
of contract de prassenti, and of this I shall take the 
account given by Mr. Clerk, The Court there held, 

“ that a written acknowledgment de prcesenli was 
“ sufficient to constitute a marriage. The interlo- 
“ cutor of the Lord Ordinary, which the Court ad- 
“ hered to, rests upon the consent of parties to 
** constitute a marriage de prasenti without refer- 
“ ring to the copula,^' Mr. jC 7 <erA- says, he can- 
not suppose the Court overlooked the very ma- 
“ terial circumstance of the copida,** which did 
exist in that case, and which he says “ would have 
been sufficient with a bare promise to bind the 
“ man to marriage .”—1 find great difficulty in ac¬ 
ceding to this observation, particularly when it is 
stated that the Court adhered to the interlocutor, 

which 
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and even if it had not so done, it appears to me to 
laii. bean inaccuracy too striking to attribute to that 
Court, that they should have declared consent de 
prwsenti sufficient, without express mention of the 
copuia, if they had thought it a necessary ingre¬ 
dient in the validity of the marriage. What 
Mr,Clerk says of his disposition to advise an ap¬ 
peal, in particular cases, is not necessary to be no¬ 
ticed in the present consideration, which regards 
only actual decisions, and not private opinions, 
however respectable. He admits expressly, that 
on the evidence of the report, he thinks it at least 
highly probable, that some such doctrine, as that 
held by Mr. Erskine, was laid down in that case by 
the Judges. 

The next case which I shall mention is that of 
Taylor and KellOt which occurred in 1786. This 
was an action of declarator of marriage instituted 
by Patrick Taylor against Agnes Kello^ and was 
grounded on a written acknowledgment in the fol¬ 
lowing words: “ I hereby declare you, Patrick 
“ 'Taylor, in Birkenshaw, my just and lawful hus- 
“ band, and remain your affectionate wife, Agnes 
“ KelloP Kello delivered this written declaration 
to Taylor, and received from him another mutatis 
mutandis in the same terms, which she afterwards 
destroyed. There was no sufficient evidence to 
support the concuhilus, but the Heport states, that 
the Court, in its decision, held this to be out of' the 
question. The Commissaries “ found the mutual 
“ obligations relevant to infer marriage between 
” the parties, and found them married persons 
“ accordingly.” This sentence was affined by 
the Court of Session, though that Court wa» 

4 much 
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much divided upon the occasion, some of the' dahiymple *. 
Judges considering the declaration as merely in- ^ 

tended to signify a willingness to enter into a lethjufyien. 
regular marriage; but a majority of the Court 
thought, in conformity to the judgment of the 
Commissaries, that the marriage was sufficiently 
established. This sentence was reversed by the 
House of Lords, but upon the express grounds 
that neither of the parties understood the papers 
respectively signed by them to contain a final 
agreement to consider themselves as married per¬ 
sons; on the contrary it was agreed that the 
writing was to be delivered up whenever it was 
demanded: The whole subsequent conduct of the 
parties proving this sort of agreement. 

It appears then that this was not considered by 
the House of Lords an irrevocable contract, such as 
that of marriage is in its own nature, from which the 
parties cannot resile even by joint consent, much 
less on the demand of one party only. This case, I 
think, goes strongly to affirm the doctrine, that an 
irrevocable contract de prwsenti does of itself consti¬ 
tute a legally valid marriage. Mr. Cathcartadmits, 
in his deposition, that this sentence of the Commis¬ 
saries, confirmed by the Court of Session, would 
have been a decision in favour of the doctrine, that 
a contract de preesenti constitutes a marriage, if it , 
had not been reversed by the House of Lords. But 
as it was clearly reversed upon other grounds, the 
autliority of tlie two Courts stands entire in favour 
of the doctrine. Mx, Gillies thinks the reversal 
hostile to the doctrine, but he has not favoured 
the Court with the grounds on which he entertains 
this opinion. Mr. Clerk contents himself with say¬ 
ing, that the doctrine is not recognized: most 

assuredly 
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--- the presumption is, that if the contract had been 

i6tii 1811 . considered irrevocable, the House of Lords would 
have attributed to it a very different effect. 

In the case of Inglis against Robertson, which 
was decided in the same year, the Commissaries 
sustained a marriage upon a contract de prcesenti, 
and this sentence was affirmed by the Court of 
Session upon a})peal, and afterwards by the House 
of Lords. The accounts vary with respect to the 
proof of concubitus in this case, which renders it 
doubtful whether the decision was grounded on 
the acknowledgment only, or referred likewise to 
the copula. If if liad no such reference, then it is 
a case directly in point: but if it had, it certainly 
cannot be insisted upon as authority upon the 
present question. 

The case of Ritchie and Wallace, which was 
before the Court of Session in 1792, is not reported 
in any of the books, but is quoted by Mr. Hamilton, 
who was of counsel in tlie cause. It was the case 
of a wrftlen declaration ()f an existing marriage, 
hut accompanied mtJi a promise that it should be 
celebrated in the church at-some future and con^ 
venient time. This very circumstance of a provi¬ 
sion for tt future public celebration might of itself 
have raised the question, in the minds of some 
Judges, whether these acknowledgments could be 
considered as jelating to a matrimonial contract 
already formed and perfected in the contemplation 
of the parties tbemselves ; and this is sufficient to 
account for the diversity of the opinion of the 
Judges upon the case, without resorting to any 
supposed difference of opinion on the general prin- 
^ ciple of law now controverted. The woman was 

pregnAnti 
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pregnant by the man when she received this 
written declaration from him, but, as I understand 
the,case, nothing rested in judgment upon this 
fact; for Mr. Hamilton says, the woman founded 
on the xvrilten acknowledgment as a declaration de 
prwsenti constituting a marriage, which conclu¬ 
sion of law was controverted by the man ; but the 
Court, by a majority of six Judges to three, found 
the achiowledgment libelled^ relevanl to infer the 
marriage. 


The case of M^Adam against Walker (l.Sth of 
November ISOC))^ which underwent very full dis¬ 
cussion, is by all parties admitted*J;o be a direct de¬ 
cision upon llie point, though it was certainly 
attended with some difterence of ojiiiiion amongst 
the Judges by whom it was decided. In that case 
Elizabeth Walker IxniX cohabited with ^h\j\rAdam, 
and borne him two daughters. In the presence of 
several of his servants, whom he liad called into the 
room for llie purpose of witnessing tlie transaction, 
he desired Elizabeth JVaiker to stand up and give 
him her hand; and she having done so, he said, 
“ This is my lawful wif-*, and these my Jawtiil 
“ children.” On the same day, without liaving 
been alone with Walker during the interval, he 
put a period to his existeni-e. The Court held the 
children to be legitimate. It apjiears clearly that, 
in this case, there liad been a copula antecedent, 
though mme could have taken place subsequent to 
the dcchuation : It could not therefore, have been 
upon tlie ground of want oi copula that Hay 
Campbell who holds .'i prior copula as good as a 
subsequent one, joined the minority in resisting 
that judgment, Jt is slated by Mi*. Hutcheson^ as 
a matter of tact, that “ none of the Judges dis- 
voL, n. n “ puted 
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“ piited the law,” but there were other grounds of 
dissent arising out of the circumstances of the case, 
unconnected with the legal question. “ The 
“ Judges entertained doubts of the sanity of 
“Mr.A/^Af/am at the time of the marriage; 
“ they considered also, that when he made the 
“ declaration he had formed" ,thc resolution of 
“ suicide, and therefore did not mean to live with 
“ the woman iis his wife.” It is said that this 
jecision of tlie Court of Session is a})i>ealed from, 
and thejerorc cannot be lield conclusive upon the 
point. At any rate it expresses the judgment of*that 
Court upon the principle, and the appeal, what¬ 
ever tlic ground of it may be, does not shake the 
respect wliich I owe to that authority whilst it 
exists unsliaken. 

I miglit here call in aid the numerous cases 
where j)iomise cim cojmld has been admitted to 
constitute a marriage, if the rule of the Canon 


Law, trails!used into the law Scotland^ be sound, 
that copula converts a promise de Juluro into a 
contract dcin'wscnli. 11 it does not, if copula is 
rcquire»l in a contract deprwse7ili^ what intelligible 
ditierence is there between the tvvo—between a 
promise and a contract dc 'pra\seuti? — 

Mone wliatever. They stand exactly upon the 
same fooling.—A proposition, 1 will venture to 
say, never heard of in the woild, except where- 
positive regulation has so placed them, till these 
recent controversies respecting the state of the 
marriage law of Scotland. 

I might also advert to the mairiages at Gretna 
Greeny where the blacksmith supplies the place of 
the priest or the magistrate. The v alidity of these 
marriages has been aflirmed in England upon the 

if* 
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teltificates of Scotch law, without reference to any dalrtmph ». 
act of consummation, for such I think was clearly p**-*^^”^*-*^- 
the exposition of the law as contained in the opi- leth/w/y leii. 
nion of Sir Hay Campbell^ upon which the English 
Court of Chancery founded its decision in the case 
of Grierson and Grierson, 

What are the ca^s which have been produced 
in contradiction to this doctrine ? •— As far as I can 
judge, none, — except cases similar to those which 
have been already stated, where the superior 
Court has overruled the decisions of the Court be¬ 
low, and pronounced against the marriage, u])on 
grounds wiiich leave tlie principle perfectly un¬ 
touched.—The case of JM Lauchlan contra Dob- 
son, in December 1790, was a case of contract per 
verba de prwsenti where tliere was no copalOf in 
which the Commissaries declared for the validity of 
the marriage, and the interlocutor was altered by 
the Court of Session. But iipoji what grounds 
was that sentence reversed ? Mr. Hutcheson states, 
that “ the Court did not think there w'as suflicient 
“ evidence of a real de pra'senli matrimonial con- 
“ sent.” Mr,//wwe sa}s, “the conduct of the 
“ parties had been variable and contradictory 
and Sir llay Campbell says, “ there were circum- 
“ stances tending to shew that the parties did not 
“ truly mean to live together.” The dicta of Lord 
Justice Clerk McQueen have been quoted and 
much relied upon j but I must observe, that they 
come before the Court in a way that docs not en¬ 
title them to much judicial weiglit; they are stated 
by Mr. Clerk to be found in notes of the hand¬ 
writing of Mr. who is not himself 

examined for the purpose of authenticating them, 
although interrogatories are addressed to other 

II 2 persons 
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persons with respect to other legal authorities, for 
which they are mucli less answerable. They are 
taken very briefly, without any context, nor is it 
stated in what manner, whether in the form of 
discussion or decision, they fell from that learned 
Judge. He is, however, made to say, “ The case of 
“ M^Lauchlan against Dobson is new, but the law 
“ is old and settled. Two lacts admitted Me, 
“ no celebration, no concubiius, nor promise of 
“ marriage followed by copula; contract as to 
“ land not binding till regularly executed, unless 
where res non sunt intc^rw." This proposition 
that, ‘‘ contract as to land not binding till regu- 
“ larly executed,** proves little, because it may 
refer to rules that are confined to agreements re¬ 
specting that species of property, and even with 
regard to that species of property the contract may 
be sufiiciently executed by the signing of articles 
or deeds, though there is no entry u})on the land. 
“ A jnomise without copula locuspceniteniice — even 
“ verbal consent de p'cesenli admits pceniteniia^' 
—that is the matter to be proved. “ Form of con- 
“ tracts contains express obligation to celebrate; 
“ till that done cither party may resile.**—The 
reason is that these same forms contain words 
which ([uality tlie ])rcsent engagement by giving 
them a mere promissory effect. “ Private consent 
“ is not tlu? consensus the law looks to. It must 
“ be before a priest or something equivalent; they 
“ must take the oath of God to each other ;** thisi 
may be done in private to each other, as it actually 
was done in the case of Lord Fitzmaurke: “ a pre- 
** sent consent not followed by any thing may be 
“ mutually given up, but if so, it cannot be a mar- 
“ riage.** To be sure if the propositions contained 

9 in 
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in these dicta are correct, if it be true tliat a con¬ 
tract de prcBsenti may be mutually given up, then 
certainly it cannot constitute a marriage; but that 
is the very question which is now to be determined 
upon the comparative weight of authorities; I 
admit the authority of Lord Braxjieldy deliberately 
and directly applied to any proposition to which 
his mind was addressed, to be entitled to the 
highest respect; but I have already adverted to 
the loose manner in which these dicta are attri¬ 
butable to him, and it is certainly a pretty strong 
circumstance against giving full cflect to these 
dicta so introduced, without context and without 
authentication, that Lord Braajicld, as Lord Ordi¬ 
nary, refused the Bill of Advocation in the case of 
Taylor and Kello complaining of the sentence of 
the Consistorial Court, which found “ mutual obli- 
** gations relevant to infer a marriage.” 

The other case that lias been mentioned, is that 
of against iV/o/’c, which came before the 

House of Lords upon appeal in tlie year 17 'S^. 
The facts therein were, that the man, at the 
woman’s desire, iiad signed the acknowledgment 
not for tile purpose of making a marriage, but 
merely as a colour to serve another and difterent 
purpose mutually concerted between them, namely, 
that of preventing the disgrace arising from the 
pregnancy of the woman. Tlie Commissaries and 
the Court of Session had found the facts relevant 
to infer a marriage, but the House of Lords, con¬ 
sidering the transaction as a mere blind upon the 
world, and that no alteration of the status pci'so^ 
narum was ever intended by the parties themselves, 
reversed the sentence, and pronounced against the 
marriage. 
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Dalrym^le V. I am not aware of any other decided cases 
JALRYMPLE. produccd against the proposition, 

16 th jufy 1811 . i^jjat a contract de prcesenti (be it in the way of 
declaration or acicnowledgnwnt) constitutes, or, if 
you will, exidences a marriage. It strikes me, upon 
viewing these cases, that such of them as are dc- 
tided in the affirmative, have been adjudged 
directly upon thh pHnciple, and that where they 
have been otherwise determined, it turns out that 
they have resttul njion specialties, upon circum¬ 
stances which take thejii out of the common prin¬ 
ciple, and produce a deteimiiiation that they do 
not come within it. If they do not go directly to 
the extent of affirming the principle, they at least 
imply a recognition of it, a sort of tacit assent and 
submission to its authority, an acknowledgment of 
its being so deeply intrenched in the law, as not 
to be assailable in any gtiieral and direct mode of 
attack. The exceptions prove the rule to a certain 
degree. It was proved in all those cases where 
there was a judgment ajiparently contradictory, 
that in truth they w'cre not real matrimonial con¬ 
tracts deprwscnii. The effect \vas not attiibuted 
to them, because they were not considered as such 
contracts. 1 cannot but think, that when case 
upon case came before the House of Lords, in 
which that princijile was constantly brought bclbre 
their eyes, they would have reprobated it as vicious 
if they had deemed it so, instead of resorting to 
circumstances to prove that the principle could 
not be applied to them. 1 may, without impro¬ 
priety, add, that the Lord Chancellors England 
have always, as I am credibly informed, in stating 
their understanding of Scotch law' upon such sub¬ 
jects to the House of Lords, particularly Lord 

Thurhxso, 
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ThurhWf been anxious to hold out that law to be Dairymplb r« 

Strictly conformable to the canonical principles, 

and have scrupulously guarded the expressions of ib* jafyisn. 

the public judgments of the House, against the 

possible imputation of admitting any contrary 

doctrine. 

Upon the whole view of the evidence applying 
to this point, looking first to the rule of the general 
matrimonial law of Europe^ — to the principle 
which I venture to assume, that such continues 
to be the rule o? Scotch matrimonial law, where 
it is not shewn that that law has actually resiled 
from it,—to the opinions of eminent professors of 
that law,—to the authority of text writers, and to 
the still higher authority of decided cases (even 
without calling in aid all iliose cases which apply 
a similar rule to a promise cum cop///d) I think 
that being compelled to pronounce a juilginent 
upon this point, I am bound to say, that I enter¬ 
tain as confident an opinion as it becomes me 
to do, that the rule of tlie hw of Scotland remains 
unshaken ; that the conti*act dc pra^'icnli does not 
require consummition in order to become “ very 
“ matrimonythat it does, ipso J'aclOi ct ipsojurc^ 
constitute the relation of man and wife. There 
aye learned and ingenious persons in that country, 
who appear to think this rule too lax, and to wisli 
to bring it somewdiat nearer to the rule which 
England has adopted ; but on the best judgment 
which 1 can form upon the subject, it is an attempt 
against the general stream of the law, wdiich seems 
to run in a direction totally difrerciil, and is not to 
be diverted from its course by efforts so applied. 

If it be fit that the law of Scotland should receive 
an alteration, of which that country itself is the 

H 4 best 
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DAi,BTMPi.it V. best judge, it is fit that it should receive that 
dalrymplb. a different mode than that of mere' 

ifjth jtt/y 1811 . interpretation. 

AVhen I speak of a contract, I mean of course 
one that is attended with such qualifications as the 
law Scotland requires for such a contract, and 
which in truth appear to me to be very little more 
than what all law requires for all contracts of every 
description, and witiiout which an apparent con¬ 
tract upon any subject is, in truth, no contract at 
all; for having been led, by the manner in which 
these qualifications arc sometimes described, to 
suppose at first, that they were of a i)ecullar and 
characteristic nature, I really cannot, upon con¬ 
sideration, discover in them any thing more than 
the ordinai'y qualifications requisite in all contracts. 
It is said that the marriage contract must not be 
extorted by force or fraud. Is it not the general 
law of contracts, that they are vitiated by proof of 
either ? In the present case, menace and terror 
ai'e pleaded in Mr. Dalrymple*^ allegation as to the 
execution of the first contract No. for as to the 
prcyniise No. 1, he admits that if was given merely 
at the entreaties and instigation of the lady, (an 
admission not very consistent with the suggestion 
of the terror afterwards applied), but he asserts that 
he executed this contract, “ being absent from his 
“ regiment, without leave, alone with her, and 
<* unknown to her father, and urged by her threats 
“ of calling him in.”—What was to be the effect 
of calling in the father, which produced so powerful 
an impression of terror in his mind, he does not 
explain; still less does he attempt to prove the 
fact, for he has not read the only evidence that 
could apply to it, the sworn answers of the lady to 

this 
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this statement of a tmnsaction passing secretly 
between themselves, and in which answers it is 
positively denied. This averment of menace and 
terror is perfectly inconsistent with every thing 
that follows; with the reiterated declaration con¬ 
tained in No. 10, and with the letters which he 
continued to write in the same style for a year 
afterwards. Could the paper No. 10. have been 
executed by a man smarting under the atrocious 
injury of having been compelled by menaces to 
execute one of the like import? Could these 
letters, breathing sentiments of unalterable fond¬ 
ness, have been addressed to the person by whom 
he had been so treated? Nothing can be apparently 
more unfounded than this suggestion of menace 
and terror. It is said that it must be a deliberate 
contract. It is, I presume, implied in all contracts, 
that the parties have taken that time for con¬ 
sideration which they thought necessary, be that 
time more or less, for no where is there assigned 
a particular tempos deliberandi for the marriage 
contract, any more than for any other contract. 

It is said that it must be serious, so surely must 
be all contracts; they must not be the sports of an 
idle hour, mere matters of pleasantry and badinage, 
never intended by the parties to have any serious 
effect whatever; at the same time it is to be 
presumed, lliat serious expressions, applied to con¬ 
tracts of so serious a nature as the disposal of a 
man or woman for life, have a serious import. It 
is not to be presumed a priori, that a man is sporting 
with-tsuch dangerous play-things as marriage en¬ 
gagements. Again it is said that the animus con^ 
trahentium must be regarded; Is that peculiar to 
the marriage contract? It is in the intention of the 

parties 
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dahtmue parties that the substance of every species of con- 
dalrymplb. tract subsists, anil what is beyond or adverse to 
16 th 1811 . their intent does not belong to the contract. But 
then that intention is to be collected (primarily 
at Iciist) from the words in wliich it is expressed; 
and in some systems of law, as in our own, it is 
pretty exclusively so to be collected. You are 
not to travel out of tlie intention expressed by the 
words, to substitute an intention totally different 
and po.ssibly inconsistent with the words. By the 
matrimonial law oi'Scotland a latitude is allowed, 
which to us (if we had any right to exercise a 
judgment on the institutions of other countries 
with which they are well satisfied) might appear 
somewhat hazardous, of substituting another serious 
intention than that which the words express, to be 
proved by evidence extrinsic, and totally, as we 
phrase it, dehors the instrument. This latitude is 
indulged in Scotland to a very great degree indeed, 
according to Mr. Erskbie, In all other countries 
a solemn marriage in facie Ecclesuv Jacit fidem; 
the parties are concluded to mean seriously, and 
deliberately, and intentionally, what they have 
avowed in the presence of God and man, under all 
the sanctions of religion and of law;—Not so in 
Scotland, where all this may pass, as Mr. Erskine 
relates, and yet the parties are at liberty to shew, 
that by virtue of a private understanding between 
themselves, all this is mere imposition and mockery, 
without being entitled to any effect whatever. 

But be the law so, still it lies upon the party, who 
impeaches the intention expressed by the words, 
to answer two demands which the law, I conceive, 
must be presumed to make upou him; first, he 
must assign and prove some other intention ; and 

secondly. 
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secondly, he must also prove that the intention so Dalktmplb V. 
alleged by him, was fliUy understood by the other ^^^'*^**'*«•*• 
party to the contract, at tlie time it was entered JothJMtyisn. 
into: For surely it cannot be represented as the 
l^w of any civilized country, that in such a trans¬ 
action a man shall use serious words, expressive of 
serious intentions, and shall yet be afterwards at 
liberty to aver a private intention, reserved in his 
own breast, to avoid a contract which was differently 
understood by the party with whom he contracted. 

I presume, therefore, that w'hat is said by Mr. Craigie 
can have no such meaning, “ that if there is^reason 
“ to conclude, from the expressions used, that both 
“ or either of the parties did not understand that 
“ they were truly man and wife, it would enter 
“ into the question whether married or not,** 
because this would open a door to frauds, which 
the justice, and humanity, and policy of all law 
must be anxious to keep shut. In the present 
case no other animus is set up and endeavoured 
to be substituted, but the animus of avoiding 
danger, on which I have already observed. The 
assignment of that intent does almost necessarily 
exclude any other, and indeed no other is assigned; 
and as to any plea that it was differently understood 
by Miss Gordon^ the other party in this cause, no 
such is offered, much less is any proof to that 
e fleet produced, unless it can be extracted from 
the letters. 

Do they qualify the express contracts, and shew 
a different intention or understanding? It has 
been argued that they contain some expressions 
which point to apprehensions, entertained by Miss 
Gordon^ that Wr,Dalrymple would resile from the 
obligations of the contract, and others that are 

intended 
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DALRYMiaE V. 

Dalrtmple. 


16 th Ju/y 181 ) 


intended to calm those apprehensions by promises 
of eternal fidelity, both which it is said are 
inconsistent with the supposition that they had 
knowingly constituted themselves husband and 
wife, and created obligations de prcesentiy from 
which neither of them could resile. 

In the first place, is there this real inconsistence ? 
Do the records of this Court furnish no sucli instance 
as that of tlie deseriion of a wife by her husband? 
And is such an occurrence so entirely out of all 
reasonable apprehension in a case like the present? 
Here is a young gentleman, a soldier, likely to be 
removed into a country in which very different 
ideas of marriage prevail, amongst friends who 
would discountenance this connection, and amongst 
numerous objects which might divert his affections, 
and induce him to repent of the step he had taken 
in a season of very early youth, and in a fit of 
transient fondness: That a wife left in that 
country exposed to the chances of a change in 
his affections,—to the effect of a long sepai'ation, 
—to the disapprobation of his friends,—to the 
impressions likely to be made by other objects 
upon a young and unsettled mind, should anti¬ 
cipate some degree of danger is surely not un¬ 
natural; equally natural is it, that he should 
endeavour to remove them by these renewed 
professions of constancy. But supposing that 
Miss Gordon really did entertain doubts with 
respect to the Validity of her marriage, what could 
be the effect of such doubts ? Surely not to annul 
the marriage, if it were otherwise unimpeached. We 
are, a£ this moment^ enquiring with all the assistance 
of the learned professors of law in that country, 
amongst whom there is great discordance of 

opinion. 
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opinion, what is the effect of such contracts, dalrvmpie v. 
That private persons, compelled to the necessity ^*^*^**^^*- 
of a secret marriage, might entertain doubts leth/ufyiau. 
whether they had satisfied the demands of a law 
which has been rendered so doubtful, will not 
affect the real sufficiency of the measures they had 
taken. M.x,Dalrymple might himself entertain 
honest doubts upon this point; but if he felt no 
doubt of }iis oxvn meanings if it was his intention to 
bind himself so far as by law he couldt that is 
enough to sustain the contract; for it is not his 
uninformed opinion of law, but his real intention 
that is to be regarded, A public marriage was 
imj^acticable; he does all that he can to effect a 
marriage, which was clandestiney not only at the 
time, but which was intended so to continue. The 
language is clear and unambiguous in the ex¬ 
pression of intent. No other intention is assigned: 
and it is not such expressions as these, arising natu¬ 
rally out of the feelings which must accompany 
such a transaction, that can at all affect its validity. 

The same observations apply to the expres¬ 
sions contained in the later letters written to 
Hawkins. In one of them she says, “ My 
“ idea is, that he is not aware how binding his 
“ engagements are with me,” and possibly he 
might not. Still if he meant at the time to 
l ontract so far by law as he couldy no doubts 
wdiich accompanied the transaction, and still less 
any which followed it, can at all alter its real 
nature and effect. Miss Gordon had likewise her 
later hours of doubt, and even of despondency, 

“ you will never see me M.v^. Dairy she 
says, in the spring of I 8 O 7 , to her sister; and 
when it is considered what difficulties slie had to 

encounter, 
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dalrymple encounter, at what an immense distance she then 
Daertmple. establishment of her claims, 

i6th/«zyi8ii. having Ipst her hold upon his aftections, it cannot 
be matter of great surprize, if in the view of a 
prospect so remote and cloudy, some expression of 
dismay and even of despair, should occasionally 
betray the discomposure of her mind. As to what 
siie observes upon the alternative suggested by 
some friend, of a large sum of money in lieu of her 
rights (a proposition which she indignantly re- 
jectsj it seems to point rather to a corrupt pur¬ 
chase of her silence, tlian to any idea existing in 
her mind of a claim of damages, by way of a 


legal solamen, for the breach of a mere promis^y 
contract. 


The declarations, therefore, not being impeached 
by any of those tlisqiialilications by which, in the 
law of Scotland, a conti’adictor is permitted to 
redargue and overcome the jnesumption arising 
from the production of such instruments, they 
become, in this stage of the matter, prwsumptiones 
juns et dejure that found an instant conclusion of 
marriage, if 1 am right in the position that carnal 
copulation is not absolutely required to its com¬ 
pletion. The fact that these papers were left in 
her single possession is insignificant, for it has 
well been observed by Dr. Burnaby, that it is not 
mutuality of possession, but mutuality of intention, 
that is requisite. It is much more natural that 
they should be left in the possession of the lady, 
slie being the party whose safety is the more 
special object of* protection, but fliere is no proof 
here, th^t M.r.Daliymple himself is not possessed 
of a similar document. He anxiously requested 
to have one, and the non-production of it by him 

furnishes 
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furnishes no conclusive proof that he did not 
obtain liis request. If he did not, it may have 
been an act of imprudence, that he confided the 
proofs of his marriage entirely to the honour of 
the lady; but if he did, it is perfectly clear that 
she has not betrayed the trust. 

But I will now suppose that this principal posi¬ 
tion is wrong: that it is either extracted from 
erroneous authorities, or erroneously extracted 
from authorities that are correct. I will proceed 
then to enquire what proof there is of carnal copu¬ 
lation having taken place between tJie parties; 
and, upon this point, I shall content myself with 
sucl^evidence as the general law requires for esta¬ 
blishing such a fact: for I find no reference to any 
authority to prove that the law of Scotland is more 
rigid in its demand, where the fact is to be esta¬ 
blished ip support of a marriage, than for any 
other purpose. It may have happened that the 
fact of carnal copulation has been established by 
a pregnancy, or some other evidence of as satisfac¬ 
tory a kind, in the few cases wliich have been 
transmitted to us, but I find no such exclusive 
rule as that which has been ingeniously contended 
for by Dr, Edwards; aiul 1 take it as an incontro¬ 
vertible position, that the circumstances, which 
would be sufficient to prove intercourse in any 
other case, would be equally sufficient in this case. 

I do not charge myself in so doing, with going 
farther than the Scotch Courts would do, and would 
be bound to do, attending to the established rules 
of evidence. 

In the first place I think it is most strongly to 
be inferred from the paper. No. 2, that some inter- 
coui'se of a conjugal nature passed between these 

pvrties. 
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DAtRYMPLEparties. Miss Gordon therein says, “ I hereby 
dalhvmplk. „ promise that nothing but the greatest necessity, 

i6th/»/yi8n. « ^necessity which - situation alone can 

“ justify), shall ever force me to declare this mar- 
“ riage.” Now what other possible explanation 
can be given of this passage, or how can it be 
otherwise understood than as referring to the con¬ 
sequences which might follow from such an inter¬ 
course ? I confess that I find myself at a loss to 
know how the blank can be otherwise filled up, 
than by a supposition of consequences which would 
speak for themselves, and compel a disclosure. 

I observe that Mr. Dalrymple denies, in his alle¬ 
gation, that any intercourse took place qfler the 
date of the written declarations, which leaves it 
Still open to the possibility of intercourse before 
that time, thougli lie certainly was not called upon 
to negative a jircceiliug intercourse, in consequence 
of any assertioii in the libel which he was bound 
to combat. It will, I think, be proper to consider 
the state of mind and conduct of the parties 
relatively to each other at this time. Preliminary 
verbal declarations of mutual attachment must 
at least have passed (as I have already observed) 
before the promise contained in No.l. was written, 
at whatever time that paper was written. In the 
first letter, which bears the post-mark of the 27 tli 
of Mayj whether relying on this paper if it then 
existed, or on declarations which had verbally 
passed between them, he thinks himself entitled 
to address her as his wife in the most endearing 
terms. On the following day, the 28th, the instru¬ 
ment which has been produced is signed, by which 
they mutually acknowledge each other, as husband 
and wife. Letters continue to pass between them 

daily, 
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daily, and sometimes more than once in a day, 
expressive of* the most ardent and eager affection 
on his part, which can leave no room for the 
slightest doubt tliat he was, at that time, most de¬ 
votedly attached to her person, and desirous of the 
pleasures connected with the enjoyment of it, in 
some way or other; for to what other motive can 
be ascribed such a series and stile of letters from 
a young man, writing voluntarily, without any ap¬ 
pearance of idle pleasantry, and with every cha¬ 
racter of a sincere pursuit, whether honourable or 
otherwise. What was the state of mind and con- 
fluct of the lady during this })criod of time ? It is 
not to be presumed, from the co)ltcnt ^3 of his let¬ 
ters, that she was either indifferent or repulsive. 

The imputation indeed, which has been thrown 
upon her, is of a very different kind, that she was 
an acute and active female, who with a knowledge 
-of the law of the country, which Mr. Da/r^tnp/e 
did not possess, was endeavouring, qmeunque via 
datdt to engage him in a marriage. To this mar¬ 
riage she has inflexibly adhered, and now stands 
upon it before this Court; so that whatever might 
be the real state of lier affections towards this gen¬ 
tleman, (which can be known only by herself) this 
at least must be granted, that she was most sin¬ 
cerely desirous of this marriage connection, which 
marriage connection, both of them perfectly Avell 
knew, could not be publicly and regularly obtained. 
—Taking then into consideration these dispositions 
of the parties, his desire to obtain the enjoyment 
of her person on the one hand, and her solicitude 
to obtain a marriage on the other, which after the 
delivery of-such instruments she knew might at all 
VOL. II. I events 
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DAt.nvMPtEj. events be effectually and honourably obtained by 
- the mere surrender of her .person, what is the pro- 

ifith ISM. bable cousecpience? In this part of the island the 
same circumstances would not induce the proba¬ 
bility of a private surrender, because a public cere- 
many being here indispensibly required, no young 
woman, acting with a regard to virtue, and cha¬ 
racter, and common prudence, would surrender 
her person in a way which would not only not 
constitute a marriage, but would, in all probability, 
defeat all expectation of such an event. 

In Scotland the case is very different, because, in 
that country, if there are circumstances which re¬ 
quire tlic marriage to be kept secret, the woman, 
after such private declarations past, carries her 
virgin honours to the private nuptial bed, tvith as 
much purity of mind and of person, with as little 
violation of delicacy, and with as little loss of repu¬ 
tation, as if the matter was graced with all the 
sanctities of religion. It is in vain to talk of cri¬ 
minality, and of grossness, and of gross ideas. In 
such a case there are no other ideas excited than 
such as belong to matrimonial intercourse. It is 
the “ bed undefiled’* according to the notions of 
that country : it is the actual ceremony as well as 
the substance of the marriage: it is the conversion 
of the lover into the husband: transit in matrimo- 
nium, if it was not malrimonium before. A most 
forcible presumption therefore arises that parties 
so situated would, for the purpose of a secret mar¬ 
riage, resort to such a mode of effecting It, if op¬ 
portunities offered; it must almost, I think, be 
presumed, that Mx,Dalrymple was in that state 
of incapacity to enter into such a contract, which 

8 Lord 
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Lord Stair alludes to, if he took no advantage of 
such opportunities; for nothing but the want of 
opportunity can repel such a j)resumption. 

Now how does the evidence stand with respect 
to the opportunity of effecting such a purpose ? 
The connection lasted during the whole of Mr. 
Dain/)nple*s stay in Scotland^ and was carried on, 
not only by letters couched in the most passionate 
terms, but as admitted ('and ihdeed it could not be 
denied), by nocturnal private visits, frequently re¬ 
peated, both at Kdmlmrgh, and at Braidt the 
country-seat of Mr. Gordon, in tiie neighbourhood 
of that city. Upon this paj t of the case six wit¬ 
nesses hiive been examined, who lived as servants 
in the family of Mr. Gordon, Grtzcll Ligdl, whose 
principal business it was to attend on Miss Char¬ 
lotte Gordon, one of the sisters, but who occasion¬ 
ally waited on Miss Gordon, says, “ that Captain 
“ used to visit in Mv. Gordon*^ family 

in the spring of 1801; that betbre the family 
“ left Edinhtirgh she admitted Captain Dalrymple 
“ into the house by the front door, by the special 
“ order of Miss Gordon, in the evenings; that 
“ Miss Gordon'i>> directions to her were, that when 
“ she rung her bell once, to come up to her in her 
“ bed-room, or the dressing-room off it, when she 
“ got orders to open the street door to let in Cap- 
“ tain Dalnjmple; or when she (Miss Gordon) 
“ rung her bell twice, that she should thereupon, 
“ without coming up to her, open the street door 
“ for the same jnirpose ; that agreeably to these 
directions she frequently let Capt. Dalripnpk 
“ into the house about nine, ten, or eleven o’clock 
“ at night, without his ever ringing the bell, or 
“ using the knocker; that the first time he came 
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dalrvmplf f). “ in this way, she shewed him up stairs to the 
i)ALRYMPLfc. if off the young ladies* bed-room, 

iMhj«/yi8ii. “ where M'm Gordoji then was, but that after- 
“ wardvS upon her opening the door, he went 
“ straight up stairs, without speaking, or being 
“ shewn up; but how long he continued up stairs, 
“ she does not know, as she never saw him go out 
“ of the house; that the dressing-room above 
“ alluded to, was on the floor above the drawing- 
“ room, and adjoining to the bed-room, where the 
** three young ladies slept, and next to the ladies* 
“ hcd-chainber was another room, in which there 
“ was a bedstead, with a bed and blankets, but no 
“ curtains or sheets to tlie bed, and it was con- 
** sidered as a lumber room, the key of which was 
“ kept by Miss Gordon.** —She says that she recol¬ 
lects, and it is a fact in which she is confirmed 
by another witness, Jiobertsoti, “ that the family 
“ removed from Edmhnrgh to Braid that year, 
“ 18fM<, on the evening before a King’s Fast,” 
(the King’s Fast Day for that year was on the 7th 
oi' June), “ and on a Wednesday as she thinks, as 
“ the Fast Days are generally held on a Thursday; 
“ that at this time Miss Charlotte was at North 
‘‘ Berwick, on a visit to Lady Dahymple; that 
“ ^IwGordon and Miss Mary went to Braid in 
“ the e\'ening, but Miss Gordon remained in town, 
as she Lyall also did, and Mr. Robertson the 
“ butler, and one or two more of the servants.” 

It appears from the testimony of other witnesses, 
that her father, appeared much dissa¬ 

tisfied that this lady did not accompany himself and 
her sister to Braid, but chose to stay in town upon 
that occasion. There are passages in Mr.DaU 
rymple*% letters which point to the necessity of her 

continuance 



CONSISTORY COURT OF IX)NDON. 


117 


\ 

continuance in town, as aifording more convenient 
opportunities for their meeting. Lyall stales, 
" that she recollects admitting Captain Dalrymple 
“ that evening, as she thinks, sometime between 
“ ten and twelve o’clock, and he went up stairs to 
“ Miss Gordon without speaking; that on the next 
V morning she went up as usual to Miss Gordon*^ 
“ bed-room about nine o’clock, and informed her 
“ of the hour; and having immediately gone 
“ down stairs. Miss Gordon rung her bell some 
“ time after, and on the Deponent going up to 
“ her, she met her, either at the bed-room door 
“ or at the top of the stairs, and desired her to 
“ look if the street door was locked or unlocked ; 
“ and the Deponent having examined, informed 
“ her that it was unlocked, and immediately after 
“ went into the dressing-room, and, after being a 
“ very short time in it, she heard the street door 
“ shut with more than ordinary force, which 
“ having attracted her notice, she opened the 
** window of the dressing-room which is to tlie 
“ street, and on looking out she observed Capt. 
“ JDah'ymple walking eastwards from Mr. G’or- 
“ ^?o^^’s house; that from this she suspected 
“ that Captain Dalrymple was the person who 
“ had gone out of the house just before; that 
“ nobody could have come in by the said door 
“ without being admitted by some person within, 
as the door did not open from without, and she 
“ heard of no person having been let into tlie 
“ house on this occasion ; that having gone down 
“ stairs after this, Mr, Robertson j the butler, ob- 
“ served to her, that there had been compani/ up 
** stairs last night; but she did not mention to 
“ him any thing of her having let in Capt. Dal- 
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rympk l/ie iiigJit bcfort*, or of Jier suspicions of 
“ his having just bc/bre gone out of the house, 
at least she is not certain, but she recollects that 
“ he desired her to remember the particular day 
“ on which this happened.”—Now from this 
account given by Lyall^ the Counsel have at¬ 
tempted to raise a doubt, whether it was Mr.Z>«/- 
rymple who Avent out, for it is said that he would 
have cautiously avoided making a noise for fear 
of exciting attention. Ihit the account hyall 
gives is exactly confirmed by Robtirison, who 
deposes, that on tJie 7th of June, which was 
“ the King’s hast, as he was employed about ten 
o’clock in the morning in laying up some china 
“ in his j)antry, whicli is immediately off’the lobby, 
“ he observed Captain J)alnj7nple come down 
stairs, and ])assing through the lobby to the 
“ front tloor, nnh.)ck it, ajid go out and shut the 
“ door after him.” Some observations have been 
made with respect to Robertson^ conduct, and he 
has been called a forward witness, because he made 
a memorandum of this circumstance at the time it 
occurred j but I think his conduct by no means 
unnatural. Here was a circumstance of mysterious 
intercourse that attracted the attention of several 
of the sci vants, and it is not at all surprising that 
this man, who held a superior situation amongst 
them in Mr.(7u;Y/c/7’s family, and who ap])car.s to 
be an intelligent, well educateil, and observing 
person, as many of the lower order of persons in 
that country are, should think it right, in the zeal 
he felt for the lionour of his master’s family, to 
make a record of such an occurrence. In so doing, 
I do not think that he has done any thing more 
than is consistent with the character of a very 

honest 
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honest and understanding servant, who might DALRyMPLEw, 
foresee that such a record might, one day or other, 
have its use. The witness hyall goes on to say, ihiu jji/yisn. 
“ tliat Miss Gordon and herself went to Braid that* 

“ day (being the King’s Fast) before dinner, and 
“ tijat on that evening, or a night or two after, 

“ she was desired by Miss Gordon to open the 
^ window of the breakfasting parlour to l^t Captain 
“ Dalnjmple in, and she did so accordingly, and 
found Captain Dalrymple at the outside of the 
“ window when she came to open it, ami this 
“ she thinks might be between ten and twelve 
“ o’clock, and she sliewed him u]) stairs, when 
“ they were met hy Gordon at the door of 
** her bed-chamber, when they two went into said 
“ chamber, and she returned down stairs; that 
“ she does not know how^ long Captain Dalrympk 
“ remained there with Miss Gordon^ or when he 
went awayj” she states that “ Miss Charlotte 
“ returned from lier visit at North Bcruick a few 
“ days after Miss Gordon and the deponent went 
“ to Braid; that at Braid Miss Gordon and Miss 
“ Charlotte slept in one room, and Miss Mary in 
“ another; that within Miss Gordon and Miss 
“ Charlotte*^ bed-chamber there was a dressing- 

O 

“ room, the key of which Miss Gordon kept; and 
“ she recollects one day getting the key of it from 
“ Miss Gordon to bring her a muff and tippet out 
“ of it, and upon going in she was surprised to 
“ find in it a feather-bed lying upon the floor, 

“ without either blankets or shoe Is upon it, so far 
“ as she recollects: that it struck her the more, 

“ as she had frequently been in that room before 
“ without seeing any bed in it; and as Miss 
“ Gordon kept the key, she imagined she must 

I 4* “ have 
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DALRYMM-Ef. “ have put it there herself j that she found this bed 
dalrymu.e. been taken from the bed-chamber in which 

ihtii July 1811. “ Missifcfrtry slept, it being a double bedded room; 

' that when she observed the said bed in the dress- 
“ iTig room, it was during the time that Captain 
“ Dalrymple was 2>aj'ing his evening visits at 
“ Braid ; that upon none of the occasions that she 
“ let Captain Dalrijmple into Braid House did she 
“ see him leave it, nor did she know when he 
“ departed.*’ Three other witnesses, liobertsoii 
and the two gardeners, ha\'c been examined u^^on 
this part of the case, and they all prove that Mr. 
DalrjjmpJe was seen going into the house in tiic 
night, or coming out of it in the morning. 

It is pn)vcd likewise XhatPortcous, one of the ser¬ 
vants, was alarmed very much, that the window of 
the room where he kept his plate, was found open 
ill the morning, and that it must have been opened 
by somebody on the inside: It is proved that 
nothing was missing, not an article of“ jilate was 
touched, and that l^ir. JDalrymple w'as seen by the 
two gardeners very early in the morning, coming 
away from the house, and in the vicinity of the 
house, going towards Edinhurgh ; and as to what 
was suggested tliat lie might liave been in the out¬ 
houses all night, I think it is not a very natural 
presumjition, that a gentleman who was privately 
and habitually admitted into the house at sucli 
late hours as eleven or twelve o’clock at night, 
would have been ejected afterwards for the purpose 
of having so uncomfortable a situation for repose, 
as the gentlemen sujipose, in some of the stables or 
hovels, belonging to the house. — There is another 
witness of the name oii Bromi, Mi.Dairymple's, 
own servant, whose evidence is strongly corrobo¬ 
rative 
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rative of the nature of those visits. This man is IXalrtmple V. 

produced as a witness by Mr. himself, 

and he states that he was in the habit of privately letfi Juiif iRti, 

conveying notes from his master to Miss Gordon, 

which were to be concealed from her father.—He 

says to the second interrogatory, “ that he often 

** accompanied his master to Mr. Gordon*^ house 

“ at Edinburgh, but he cannot set forth the days 

“ upon which it was he so attended him there, 

“ except that it was between the lOtli of 
** and the 18th o^Juiy 1804,” subsequently there¬ 
fore to tlie execution of the last paper. This 
witness further states, “ that on Ihe night of the 
18th of July, which was the last time M\,DaU 
“ lymple was in or near Edinlmrgh in the said 
“ year 1804, he, by tlic orders of his master, 

“ waited with the curricle at the house of 
“ Charles Gordoyi, Esq. till about twelve o’clock, 

“ when Mi'.Dalrymple came out of the said 
“ house, and got into the cuiri(4e, and rode 
“ away therein about a mile on the road towards 
“ Edinburgh, and then desired him to stop, and 
“ having told him to go and put up his horses in 
“ Edinburgh, and to meet him again on the same 
“ spot at six o’clock the next morning with the 
“ curricle, Mr. Dalrymple then got out, and 
“ walked back towards the said Mr. Cro7*dow’s 
“ house, and on the next morning at six o’clock 
“ he Jiiet his master at the appointed spot, and 
“ brought him in his said curricle to Haddington, 

** from whence he went in a chaise to the house of 
“ a Mr. Nisbet, in the neighbourhood of that town, 

“ 'where Mr. Dalrymple*s father was then staying j 
“ that he does believe that Mr. Dalrymple did^ 
on the night of the said IHth of July, go back tOy 

“ and 
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a?id remain in the said Mr, Gordon’s countrif- 
“ house and I think it is impossible for 
body who Jias seen this man’s evidence, and the 
evidence of the otlier witnesses, not to suppose 
that lie did go there, and did take his repose for 
the night in that house. Now it is said, and truly 
said, in this case, that tlie witness hyall, upon her 
cross examination, says, “ she does not think that 
“ they could have been in bed togetlier, so liir as 
“ she ' 'uld judge 5 ” what means she took to ibrra 
her jiulgmciit tloes not appear; tlie view taken 
by Iier migiit be vejy cursory : she is an unmai’- 
ried woman, and might he mistaken with respect 
to appearances, or the appearances might be cal¬ 
culated for tlie purposes of deception, in a con¬ 
nection which was intended to be, to a great de¬ 
gree, secret and clandestine. But tlie question 
is not what inference Jjj/all draws, but what in- 
iercnce tlie Court ought to draw from the fact 
proved by hej’ evidence, that Mr. Dalryniple passetl 
the whole of tlie night in Miss Gordon*?^ room 
under all the circumstances described,with passions, 
motives, and opportunities all concurring betw'een 
persons connected by ties of so sacred a nature. 

Lady Johnstone, one of her sisters, lias been 
relied upon as a strong witness to negative any 
sexual intercourse; and I confess it does appear 
to me rather an extraordinary thing, that that 
lady’s observations and surmises should have stop¬ 
ped short where they did, considering the circum¬ 
stances which might naturally have led her to ob¬ 
serve more and to suspect more : she certainly 
was kept in the dark, or at least in a twilight 
state. It rather appears from the letters, that 
there were some quarrels and disagreements be¬ 
tween 
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tween Mr^Dalrymple and the gentleman wlio 
afterwards married this lady, and who was then 
paying his addi-esses to her; how far tliaf might 
occasion concealment from her I cannot say. The 
father, for reasons of propriety and delicacy re¬ 
specting himself and family, was to be kept in 
ignorance, and therefore it might be proper that 
only half* a revelation should be made to the sister. 
She certainly states that uj)on her return to Braids 
in the middle oi' Jime^ she slept with her sister, and 
never missed her from her bed, and never heard 
any noise in the sister’s di-essing-room which led 
her to su.j)pose that yi^.Balrymple was there. I am 
far from saying that this evidence of Lady John- 
sto7ic*^ is w'ithoiit weight: In truth, it is the 
strongest adverse evidence that is produced on 
this point: But she admits, “ that from what she 
“ had herself observed, she had no doubt but that 
“ Mr. Dalrymplc had made his addresses to her 
sister in the way of marriage; that when tlic 
“ deponent used to ask her said sister about it, 
“ she used to laugh it off:” From wdiich it appears 
that MissG’orrfo/f did not communicate freely with 
her upon the subject. JShe says, “ that never till 
“ after the proceedings in this cause had com- 
“ menced had she heard that they had exchanged 
“ written acknow ledgments of their being lawful 
“ husband and wife, and had consummated their 
“ marriage ; l>ut, on the contrary, always, till 
“ very lately, conceived that they had mei'ely en- 
“ tered into a written promise witli each other, 
so as to have a tie upon each other, that neither 
“ of them should marry another person without 
“ the consent of the other of them.” That is the 
interpretation this lady gives to the paper No. 10, 

though 
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DALltYMPLE V. though that paper purports a great deal more, and 
'^*^*^^**^*' ‘ she says, “ that although she did suspect that 
i«h ^ji/y 18 U, « Mr,'Dalrymple had at some time or times been 
“ in her sister’s dressing-room, yet she never 
“ did imagine that they had consummated a mar- 
“ riage between them.” But since it is clearly 
proved by the other witnesses that Mr. Dalrymple 
was in the habit of going privately to Miss GordorCs 
bed-room at night, and going out clandestinely in 
the morning, I cannot think that the ignorance of 
this witness respecting a circumstance with regard 
to wliich she was to be kept in ignorance, can at 
all invalidate tlie facts spoken to by the other wit¬ 
nesses, or the conclusion that ought to be deduced 
from tliem. 

M ith respect to the letters written at such a time 
as this, I am not disposed to scan with severe 
criticism the love-letters of a very young gentle¬ 
man, but they certainly abound with expressions 
which, connected with all the circumstances I have 
adverted to, cannot be interpreted otherwise than 
as referring to such an intercourse. I exclude all 
grossness, because, considered as a conjugal inter¬ 
course, it carries with it no mixture of grossness 
but what may be pardonable in a very young man, 
alluding to the raptures of his honey-moon, when 
addressing the partner of his stolen pleasures. 
I will state some passages, however, which appear 
to point at circumstances of this nature : — ** My 
“ dearest sweet wife —You are, I dare say, happy at 
“ Queen*sFerryy while your poor husband is in this 
“ most horrible place, tired to death, thinJdng only 
“ on *what he felt last nighty for the height of human 
“ happiness was his.** It is said that this has refer¬ 
ence only to the happiness which he enjoyed in her 

society. 
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society, for an expression immediately follows, in 
which he extols the happiness of being in the so¬ 
ciety of the person beloved: and it may be so, 
but it must mean society in a qualified sense of the 
word, private and clandestine society; society 
which commenced at the hour of midnight, and 
which he did not quit till an early hour (and then 
secretly) in the morning. That society is meant 
only in the tamest sense of the word, is an inter¬ 
pretation which I think cannot very well be given 
to such expressions as these, used upon such an 
occasion. In the letter marked No. 6, he says, 
“ Put off the journey to BrakU if possible, till 
“ next week, as the town suits so much better for 
“ all parties. I must consult L. on that point to- 
“ morrow, as 1 well know how a-propos plans 
“ come into her pretty head; there appears to 
“ me only one difficulty, which is where to meet, 
“ as there is only one room, but we must obviate 
“ that if possible.*’ In the next letter. No. 7> he 
says, “ But I will be with you at eleven to-morrow 
“ night; meet me as usual.—P.S. Arrange every 
“ thing with L, about the other room.** 

There are several other expressions contained in 
these letters which manifestly point to the fact of 
sexual intercourse passing between them. These I 
am unwilling to dwell upon with any particular de¬ 
tail of observation, because they have been already 
stated in the arguments of counsel, and are of a 
nature that does not incline me to repeat them 
without absolute necessity; I refer to the letters 
themselves, particularly to No. 4, and No. 6. But 
it is said, here are passages in these letters which 
show that no such intercourse could have passed 
between them; one in particular in No. 4, is much 

dwelt 
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DAtRTMPtE r. dwelt upon, in which he says, “ Have you forgiven 

dalrymple. f, j attempted last night; believe me 

16 th JiiZy 1811 . “ the thought of your cutting me has made me 
“ very unhappy.” From which it is inferred that 
he had made an attempt to consummate his mar¬ 
riage, and had been repulsed. Now this expres¬ 
sion is certainly very capable of other interpreta¬ 
tions : It might allude to an attempt made by him 
to repeat his pleasures improperly, or at a time 
when personal or other circumstances might have 
rendered it unseasonable. In the very same letter 
he exacts it as a right. He says, You will pardon 
“ it j although it was my right, yet I make a de- 
“ termination nottoooften to exert it; what anight 
“ shall I pass without any of tiiose heavenly com- 
“ forts I so sweetly experienced yesterday.” 

In a correspondence of this kind, passing between 
parties of this description, and alluding to very 
private transactions, some degree of obscurity 
must be expected. Here is a young man iieated 
with passion, writing every day, and frequently 
twice in a day, making allusions to what jiiissed 
in secrecy between himself and the lady of his 
afiections; surely it cannot be matter of astonish¬ 
ment, that many passages arc to be found dilfi- 
cult of exact interj)retation, and which it is im))os- 
sible for any but the parties themselves fully to 
explain. What attempt was made does not ap¬ 
pear ; this 1 think does most distinctly appeaj^ 
that he did at .this time insist upon his rights, and 
upon enjoying those privileges which he con¬ 
sidered to be legally his own. M^herever these 
obscure and ill-understood expressions occur, 
they must be received with such explanations as 
will render them consistent with the main body 

and 
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and substance of the whole case. Another |)as- dalrymple#. 
sage in the letter No. 5, which is dated on the ^*^"^*‘^^* * 
30th of has been relied upon as shewing 

that Mr. Dalrymple did not eonsider himself mar¬ 
ried at that time. In that letter he says, “ I am 
“ truly wretched, I know not what I write, how 
** can you use me so? but {on Sunday, on my 
“ soul*) you shall, you must become my wife, 

“ it is my right,” and therefore it is argued that 
she had not yet become his wife. The only inter¬ 
pretation I can assign to this passage, which ap¬ 
pears to have been written when he was in a state 
of great agitation, is, that on Sunday she was to 
submit to what he had described as the rights of a 
husband. It is not to be understood that a public 
marriage was to be executed between them on 
that day, because it is clear, from the whole course 
and nature of tlie transaction, that no such cere¬ 
mony was ever intended : It appears from all the 
facts of the case, that it was to be a private mar¬ 
riage, thivt it was so to continue, and therefore no 
celebration could have been intended to take place 
on that approaching Sunday, 

In*a case so important to the parties, and relating 
to transactions of a nature so secret, I have ven¬ 
tured to a exercise a right not jiossessed by the 
advocates, of looking into the sworn answers of 
the parties upon this point: and I find Miss Gor¬ 
don swears positively that intercourse frequently 
passed between them subsequently to the written 
declaration or acknowledgment of marriage. Mr. 

J)alrymple swears as confidently that it did not so 
take place, but he admits that it did on some one 


* Tom. 


night 
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dalrymple ». night of the month of May, prior to the signature 

Daerymple. paper marked No. 1; the date of which, 

loth 1811 . however, he does not assign, any more than he 
does tliat of the night in which tliis intercourse 
did take place. Now consider the effects of this 
admission^ It certainly does often happen that 
men are sated by enjoyment; that they relinquish 
with indifference, upon possession, pleasures which 
they have eagerly pursued: But it is a thing quite 
incredible that a man, so sated and cloyed, should 
afterwards bind himself by voluntary engagements, 
to the very same party who had worn out his attach¬ 
ment. Not less inconsistent is this supposition 
with the other actual evidence in the case, for all 
these letters, breathing all these ardors, are of a 
subsequent date, and prove that these sentiments 
clung to his heart as closely and as warmly as ever 
during the whole continuance of his residence in 
Scotland. I ask if it is to be understood, that with 
such feelings he would relinquish the pleasures 
which he had been admitted to enjoy, and which 
he appears to value so highly, or that she would 
deny him those pleasures for the consolidation of 
her marriage, which she had allowed him, according 
to his own account, gratuitously and without any 
such inducement. 

On this part of the case I feel firm. It is not a 
point of foreign law on which it becomes me to be 
diffident; it is a matter of fact examinable upon 
common principles; ^nd I think I should act in 
opposition to all moral probabilities, to all natural 
operations of human passions and actions, and to 
all the fair result of the evidence, if I did not hold 
that consummation was fully proved. If this is 
proved, then is there, according to the common 

consent 



CONSISTORY COURT OP IX>NDON. 




¥ * 4 ** > > 

consent of all legal speculation on the subject, an OAttriiFt* §. 
end of aU doubt in the case, unless something has *^*'^"* 




aince occurred to deprive the party of the benedt J®*** J/ 
of a judicial declaration of her marriage. 

What has happened that can have such an 
edeet ? Certainly the mere fact of a second-fmar* 
riage, however regular, can have no such ei&ct. 

'Hie drst marriage, if it be a iQ£U|page upheld by 

/no competitor 



the law of the country, cam 
in any second marriage, whicH can *by legal pos>.> 
sibility take place; for there can be no second 
marriage of living parties in any country which 
disallows polygamy. There may be ^uperemony, 
but there can be no second^arriage—it is a mere 
nullity. - M. 

It is said that, by the law of Scottin^iX the wife 
of the first private marriage chooses to lie by, and * 
to sufiPer another woman to be trepanned into a v 
marriage with her husband, she maybe barred 
smali e^ccepUone asserting her own marriage. 
Certainly no such principle ever found its way into 
the law of England; no connivance would afiect^ 
the validity of her own marriage; even an active 
conc^irrence, on her part, in seducing an innocent 
woman into a fraudulent marriage with her own 
husband, though it might possibly subject her ta^^ 
punishment for a criminal conspiracy, ttrould Impe 
no such effect. But it is proper, that Fsh^d|| 
attend to the rule of the law of Scotland upon this 
subject. There is no proof, 1 think, upon the ex< « 
hibition of Scotch law, 'wbich has been furnished 
to the Court, that such a principle was ever ad« 
mitted authoritatively ^ for thpugh in tlg^gpss 
(me of Campbell versiia Cochrane, in 
the Court of Session did hcdd this doctrine, yet it 
VOL. n. K wall 
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^DArR^M^LE*’’ afterwards retracted and abandoned, on tii<5 

_part of the second wi/e, before the House of Lords, 

^iiich, most assuredly, it would not have been, if 
any hope Jiad been enteilained of upholding it. as 
the genuine law Scotland, because the second 
wife could never have been advised to consent to 
the admission of evidence, which very nearly over¬ 
threw the righ^ of her own marriage. Under the 
correct applicaticj&^f the principles of that law, I 
conceive the doctrine of' a medium impedimentum 
to be no other than this, that on the factum of a 
marriage, (piestioned upon the ground of the waSIt 
of a sorio^ purpose, and mutual understanding, 
between the parties, o^^deed on any other ground; 
it is a most important circumstance, in opposition 
to the real existence of such serious purpose and 
understanditig, or of the existence of a marriage, 
that the wife did not assert her rights, when called 
upon so to do, but suffered them to be transferred 
to another woman, witlnrut any reclamation on her 
part. Tliis doctrine of the effect of a mid-impedi- 
^ nient in such a case, is consonant to reason and 
justice, and to tiie fair representations oi'Scotch law 
giv en by the learned advocates, particularly by 
Mr. in his answer to the third addillonal 
interrogatory, and Mr. Hamilton, in his answer to 
the first further additional interrogatory; but 
surely no conduct on llie part of the wife, how¬ 
ever criminal i?i this respect, can have the effect 
of sliaking ab initio an undoubted marriage. 

** ISnp})ose, however, tlie law to be otherwise, how 
is it applicable to. the conduct of the party in the 
presentvcase? Here is a tnarriage, which at the 
earncll revest of this gentleman, and on account 
of his most important interests (in which interests 

lo he; 
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her own were as seriously involved) was not only 
to be secret at the time of contracting, but was to 
remain a profound secret till he should think proper 
to make a disclosure j it is a marriage in which she 
has stood firm in every way consistent with that 
obligation of secrecy, not only during the whole of 
his stay in Scotland, but ever since, even up to the 
present moment.- She correspo^^led with him as 
her husband till he left EngUM, not disclosing her 
marriage even to her own family on account of his 
injunctions of secrecy. Just before he quitted this 
country, he renewed in his letters those injunctions, 
but pointed out to her a mode of communicating 
with him by letter, througli the assistance of Sir 
Rupert George, the first Commissioner of the 
Transport Board. In tlie same letter, written on 
the eve of his departure for the Continent, he 
cautions her against giving any belief “ to a 
“ variety of reports which might be circulated 
about him during his absence, for if she did, 
** they would -make her eternally miserable. I 
** shall not explain,” he says to what, I am 
** alluding, but I know things have been said, and 
the moment 1 am gone'will be repeated, which 
have no foundation whatever, and are only meant 
« for the ruin of us both : once more, therefore,^ I 
“ entreat you, if you valu#your peace or hap- 
“ piness, believe no report about me whatever^;” 

No doubi, I think, can be entertained, that the 
reports to which lie, in this mysterious language, 
adverts, must respect some matrimonial connec¬ 
tions, which had become the subjects of public 
gossip, and might rekcli her ear. Nothing, how¬ 
ever, less than certain knowledge Was to satisfy 
her, according to his own injunction, and nothing 

K *2 could, 


131 


DAtRVMVLt «. 
DALRirMriK.. 


ICth/uZ/tSll. 

* 



W2 


CASES DETERMINED IN THE 


dalkvmple m. could, I think, be more calculated to lull all sus- 

.—... picion asleep on her part. It appears, howeverj 

that it had not that complete eiFect, for Mr* 
^ Haxvkins says, that upon the return of Mr. Dal^ 
rympki in the month of Avgust 1806, when he 
came to England privately without the knowledge 
of his father, or of this lady, he then, for the first 
time “ communicated to him many circumstances 
“ respecting a connection, he stated he had had, 
“ with a Miss Johanna Gordon at Edinburghy and 
“ expressed his fears that she would be writing 
and troubling his father, upon that subject, as 
“ well as tormenting him the said John WiUiam 
“ Henjy Dairymple with letters, to avoid which, 
“ he begged him not to forward any of her letters 
“ to him who was then about to go to the Con- 
“ tinent, and in order to enable him to know her 
“ hand-writing, and to distinguish her letters from 
V auy others, he then cut off* the superscription 
“ from one of her letters (o him^ which he then 
“ gave to the deponent for that purpose, and 
“ at the same time swore, that if he did forward 
** any of her letters, lie never would read them; 
“ and he-also desired atid entreated him to prevent 
“ any of’ Miss Gordon*^ letters from falling into 
“ the hands of General Dalrympte, and that he 
“ went off* again to ^e Continent in the month of 
“ September** Mr. further says, “that 

“ he did find means to prevent several of Miss* 
“ Gordon*^ letters addressed to GcneralDaliymple, 
“ from being i;eceived by him, but having found 
“ corisiderahle risque and difficulty therein, and in 
“ order to put a stop to her wTiting any more 
“ letters to General Daltympk, he the deponent 
‘ did himself write and address a letter to 

9 “ her 
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** her at Edinburgh^ wherein he stated that the 
“ letters, which she had sent to General 
** had fallen into his hands to peruse or to answer, 
** as the General was himself precluded from 
** taking any notice of letters from the precarious 
" state he was in, or to that effect, and urged 
the propriety of her desisting from sending any 
“ more letters to Gmev?! Dakymple; and the 
** deponent having, in his said letter, mentioned 
that he was in the confidence of; and in corre- 
** spondence with Mr, Dalrympkt she soon after- 
wards commenced a correspondence with him 
“ respecting M^uDalrymple, and also sent many 
letters, addressed to Mv^Dah^ymplei to him, in 
“ order to get them forwarded; but the deponent 
having been particularly desired by Mx.DaU 
** rympk not to forward any such letters to him, 
“ did not send all, but thinkg he did send one or 
** two, in consequence of her continued imppr- 
tunities;'' he says, “that it was some^time in 
“ the hitter end of the year 1806, or the b%inning 
“ of the year 1807* that the correspondence 
between Miss Gordon and himself ^st coin- 
“ mencedj and that after the death of General i)a/- 
“ rymple^ which he believes happened in or about 
* the spring ofthe year 1807, she, in her correspon- 
“ dence with him, expressly asserted and declared 
“ to him her marriage with Mr. Dalrymple** ‘ 

It appears then that Miss Gordon knew 
nothing of Mr. Hawkinfif except from the ac¬ 
count he had given of himself, that he was 
the confidential agent of Mr. Dahympky and 
therefore she might naturally have felt some he¬ 
sitation about laying the whole of her case before 

K 3 him. 
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DAf.RT1|PLE V. him. especially as General Dalrymple was alive, 

Dai.rtmplb. i 

__till whose deatJi the marriage was to remain a 

16thisii. profound secret; but upon that event taking 
place, which happened at no great distance of 
time, Miss Gordon instantly asserted to Mr, Haw- 
Jans her marriage with Mr. Dalrymple, and he, 
wishing to be furnished wdth the particulars, wrote 
to her for the purpose of obtaining them, which, 
she thereujion communicated, and at the same 
time sent him a copy of the original papers, which, 
in the language of the law of Scotland, she called 
marriage lines .—She mentioned likewise some 
bilis which had been left unpaid by her asserted 
husband, upon w'Jiich he wrote to Mr. Dalrymple, 
and lie says, “ that lie has no doubt Mr. Dalrymple 
** received the letters, because he replied thereto 
“ from Berlin or Vienna, and caused the bills to 
“ be regularly discharged.” He says, “ that in 
the latter end cjf May, in the year 180S, Mr. 
Dalrymple returned again to England .**— 1 ought 
to have mentioned that it appears clearly, that 
Miss Gordon hatl been sending letters to Mr. Haw- 
Jcins, expressive of her uneasiness on account of 
the reports w^hich had prevailed of a marriage about 
to be entered into by Mr. Dalri/mple. She says, in 
a letter to Mr. JlawJcins, ** I shall have no hesita- 
“ tion in putting my papers into the hands of a 
“ man of business, and establishing my rights, as 
it is a very unpleasant thing to hear different 
reports every day ; the last one is, that Mr. Dal- 
. “ rymple had orderiStl a new carriage on his inar- 
riage with a nobleman’s daughter.” 

This description cannot apply to the mai’riage 
which has since taken place with Miss Manners, but 

IS 
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is merely some vague report which it seems had got DAi.RTji»fc« 
into common discourse and circulation. On the 9th ^'^*-*^**^*’*‘ 
oiMayi she writes to know whether any accounts lethja/y isik 
had been received from Mr. Dahymple^ and says, 

** Any real friend of Mr. Dalrymple's ought to 
“ caution him against terming any new engage- 
“ ment and she protests most strongly against 
his entering into a matrimonial connection with 
another woman. — In the end of that vci\ month 
of May, Mr. Dalrympk came home, having been 
at different places on the conISnent; he went down 
to Mr. Hau'kins*^ house at Findon, where having 
met him, they conversed together upon Mr. Dal- 
rymple*s affairs, and particularly upon his mainage 
with Miss Gordon, and on that occasion, Mr. HavC- 
kin\ having at this time no doubt left upon his 
mind ot'the marriage, and 1 earing from the man¬ 
ner and conduct of Mr. Dalrympk, that he had it 
in contemplation to marry Mi§s Manners, the 
sister of the Duchess of Sf. Alban'i, he cautioned 
him in the most anxious manner against taking such 
a step, and in the strongest language which lie was 
able to express, described the miscluets which 
would result from such a measure, both to himself 
and the lady, and tlie difficulties in wjiich their 
respecti\c families inight be involved, owing to 
Mr. Dalrymple''^ previous marriage. 

Mr.thought, at the time, that those 
admonitions had had the good effect of de¬ 
terring him from the intention of marrying 
Miss Mawnrf'S, though hd" mentions a circum¬ 
stance wliich hears a very different complexion, 
viz. that ISlY.balrymple took liom him, almost 
by force, some of -Miss Gordon's letters, and 
particularly those annexed to the allegation. 

K 4 He 
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I3f. 

DALururLK v. He says, that Mr. Balryinpk took thena under 
dalrymplc. g£* ghewing^ them to Lord Siatr, and 

16 th Ju/y i8n. “ seemed by his manner and expressions to com 
“ sider that he had thereby possessed himself of 
the means of shewing that Johanna Dalrymph 
“ was not his wife.” It was about the end of thb 
montli of May^ that Mr. Hawkins and Mr. Dal- 
rymple held this conversation at Findon, and upon 
the 2d of the following month, Mr. Dalrympk was 
married to Miss Manners, before it was possible 
that Miss Gordon colSid know the fact of his ar-1 
rival in England, Upon her knowledge of the 
marriage, she immediately proceeds to call in the 
aid of the law.—I profess I do not see what a 
woman could with propriety have done more to 
establish her marriage . rights ; Mr. Dalrymplc 
was all the time abroad, and the place of his 
residence perfectly unknown to herj no process 
could operate upon hjm from the Courts, either of 
Scotland or England, nor was he amenable in any 
manner whatever to the Jaw^s of either country. 

She did all she couhl do u^er the obligations of 
secrecy, which he had imposed upon her, by enter- 
ing her private protest against his forming any new 
connection •, she appears to me to have satisfied the 
whole demands of tliat duty, ..which such circum¬ 
stances imposed ujxm her j and I must say, that 
if an innocent lady has been betrayed*into a mar¬ 
riage, which conveys to her neither the character 
nor rigiits of a wdfe, I cannot, upcin any evidence 
which has been produced, think that the conduct 
of Miss Gordon is. chargeable, either legally or 
morally, with having contributed to so disastrous 
an event. 


Little 



CONSlSTORt COURT OF LONDON. 


- 'isf 

Little now remains forme, but to pronounce nxuiTMni^ 
the formal sentence of the Court, and it is im- ’ 

possible to conceal from my own observation the isthjru^uti 
distress which that sentence may eventually in¬ 
flict upon one, or perhaps more individuals; but 
the Court must discharge its public duty, how¬ 
ever painful to the feelings of others, and possibly 
to its own 5 and 1 think 1 discharge that duty in 
pronouncing, that Miss Gordon is the legal wife 
of John William Hemy Dalrymple Esq. and that 
he, in obedience to the law, Is bound to receive 
lier home in that* character, and to treat her with 
conjugal affection, and to certify to this Court that 
he has so done, by the first Session of the next 
Term.* 


:*■ Froa^U^is decree an appeal was alleged and prosecuted to 
the Court of Arches. In the course of those proc^dings an 
intervention was given for Laura -described as wife of 

John irUluun fietiry Dalrympk Esq. the Appellant in the cause. 
On the 3d .Session of Wich. Term, viz. 18th ('f November 1811, an 
allegation was asserted on her be^lf, and the Judge assigned to 
hear, on the admission theil^ on the by-day. On that day, 
viz. 4th of December^ her ftlctor prayed the assigu^iion to be 
continued, which was opposed; and the Judge concluded the 
cause, and itssigned the same for sentence on the next court 
day. On the first Sess. HU. Ter. viz. January 1812, her Proctor 
alleged the cause to have been appealed: and the appeal was 
accordingly prosecuted to the High Court of Delegates, where the 
grievance cuinpluiiicd of was, “ that the Judge of the Court of 
“ Aiches had rejected the prayer, of the said Laura Dalrympk^ 
“ for time to be allowed for the admission of an allegation on her 
“ behalf.” Time was allowed by the Court of Delegates—-And 
the cause being there retained, h^r allegation was given in, and 
opposed, and ultimately rejected. The cause was afterwards 
heard upon the merihi; and on the ]9lb of January> 1S14, the 
sentence of the Cousistor)* Court was affirmed. 
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;th Dec. 1810. 

1st Fe6 .1 SI 1. 

OfTence under 
the St 5tV6} ft 
c. 4. as dial ged 
aitaiiist the 
ClergMTii), tor 
word sj okcii 
during Divine 
$erviLi. — 
Defence —that 
they wtrt justi- 
hable as leprtof, 
— not sustained 


The Omci: op jiid Jddge promoted by 
("OX t. GOODDAY. 

was a cause of Office promoted by Hamah' 
Coa', a Parishioner and Inhabitant of Terlingt 
Essed\ against The Reverend William Goodday^ 
Vicar of the said Parish, “ for the lawful correction 
and reformation of liis manners and excesses, 
especially for qtiarrelluigy chidingj and braixibag, 
by words, in the said P.iiish Church of Terling,*' 

' On the part of Mr. Goodday, Drs. Arnold and 
Jivrnahy objected to tlie admission of the articles, 
on tlie groiintl, that they only imputed matter of an 
admonitory nature, such as was the duty of the 
Clergyman to express, upon his seeing an impro¬ 
priety committed during the time of Divine Service, 
and therefore did not come under the offence meant 
by the statute.—On the other side, the admission 
w'as supported by Dr. Swahey and Dr,Ed'wardSt upon 
the words of tlie articles themselves j pleading, “ that 
“ during the sermon he, Mr. Goodday, was preach- 
“ ing, he did, without any just cause or provocation 
“ whatever, and with great warmth and passion, 
“ and with a loud voice, address the complainant 
“ from the pulpit, to the following effect: “Miss 
“ CoJi, I have observed the most indecent beha- 
“ viour from you in this Church from time to time, 
“ and jf von cannot beha\c better, I will order the 
“ sc \ton to tuin you out; 1 have represented 
“ you to the Bishop, and will again; and if that tviil 
“ not do, I will put you into the Spiritual Court.’* 
The articles further stated, “thatas Miss Co.r and 
“ her sistci, to whom he had administered tlie 
“ Sacrament in the morning, were going out of the 
“ ("huroh, he said, “ let them go, let them go to a 
“ playhouse, and act their acts there.’* 


June- 
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Judgment. 

Sir JV, Scott. — This is a proceeding against a 
Clergyman, on the statute of ^Edward VI., for 
brawling and chiding in'a Church. This statute 
was made to repress the disturbances, that in the 
early ages of the Reformation were too apt to arise 
between the Professors of different religions. It 
has since been applied further — to repress quar¬ 
rels and offences violating the sacred character of 
those places. This statute is not absolutely neces¬ 
sary to found the jurisdiction of the Ecclesiastical 
Court j as It has undoubtedly a right to punish of¬ 
fences in disturbance of public worship. There 
must be some jurisdiction in reason and in prin¬ 
ciple to effect this ; and it pioperly belongs to the 
Ecclesiastical Court. It has been objected, that 
the offence charged, does not come within the 
words of the statute; and perhaps it is not neces¬ 
sary that it should, on tlie observations which I 
have made. 

Here aClergyman is charged, that 
cause or pt'ovocationt h||^ did, with a loud voice, and 
in a quarrelling manner, address Ihe complainant 
in the words that have been set foith j anti, it has 
been said, that this is no offence at all — no more 
than leproof, which a Minister is justified in using, 
.and bound to use, against an impropriety t)f con¬ 
duct. It is impossible to sa) that cases may not 
arise, which would justify such an act, as far as 
was necessary to remove an obstruction to the 
public service. 

In this case, part of the charge in the articles is, 
that no offence had been committed by the lad}, 
to call for this public reproof—that will be a sub¬ 
ject of evidence hereafler to be adduced. At 

present. 


Ctfx e* 
Goods AY. 


7 tH Dec. 1810. V 
ist fell. 1811. 
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coxv. present, and for the mere purpose of admitting 
the articles, 1 am to consider that such was the 
7 thi>ee.isio. fact, and that there w^. no cause for such inter- 
Mt/fe*. uii. 'Pljg virords that were used, are, in my 

opinion, of a chiding, quarreUing, and brawling na¬ 
ture, even if expressed without any tone of passion; 
for the words themselves are of a passionate tenor. 
The articles state also, that, in the morning, he had 
administered to the parties the Holy Sacrament. 1 
think, this is not so immaterial as to be improper to 
be admitted to stand, — that they were persons who 
had been admitted to the Holy Communion. It may 
aggravate the impiudence of this language: —The 
words aie very particular—“Let them go to the 
“ play-house, and act their acts there.”—It is dif- 
ticult to assign any meaning, that can be defended 
from the charge of impropiiety, to such w'ords — 
uttered in such a place, and on such an occasion; 
the} cannot, upon the most tender consideration, 
be deemed to come within the bounds of decoi um 
and piopriet}. It will be for the Clergyman to 
justify lumself; and if he does not, it will be the 
bounden dut} of this Court to say, that he has 
exceeded his duty. 

istiijMsu. On this day, Mi. appeared in person, 

and gave an affiimative issue to the aitides j when 
it was pia}cd, on the part of the promoter, that 
the Court w'ould suspend Mr. Goodduy, fiom the 
administration of his oflice, so long as It should 
deem meet — and condemn him in costs. 

Judgment. 

. Sir William Scott, — Mr. Goodday — You have 
been proceeded against for brawling m the Church, 

of 
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of which you are the Minister. The articles 
state that you did so, during a sermon which 
you were preaching, addressing yourself to Miss 
Co.r, in the manner which is there pleaded. 
You have admitted the substance of’these articles, 
and of course you have admitted what the articles 
charge, that this was done without any offence c&m- 
mitted by Miss Coa^, that called for any censure. 
You have therefore admitted that you have been 
betrayed into a public act of indiscretion; and 
it becomes my duty, as representing the Bishop, 
to recommend greater caution in the future exer¬ 
cise of your public functions. 

The duty of maintaining order and decorum in 
the Church, lies immediately upon the Church¬ 
wardens, and if they are not present, or being pre¬ 
sent do not repress any indecency, they desert 
their proper duty. The Officiating Minister has 
other duties to peifonn, those of performing Divine 
Service. In saying this, I do not mean to say, 
that occasions may not occur, in which it may not 
be justifiable, and even unavoidable, for him to 
take a part in suppressing any disorder or inter¬ 
ruption in the Church. It is rather unfortunate 
when they do occur j and if they do, they 
ought to be used with the most guarded pru¬ 
dence and gravity. If passion is interposed, it is 
apt to break out in unseemly expressions, such as 
may be deemed to have been indulged on the pre¬ 
sent occasion: —- They produce surprise and dis¬ 
composure in the Congregation, may endanger the 
engaging the Minister himself in scenes of alterca¬ 
tion, and contention, that may derogate from the 
proper dignity of his functions, and may produce 
unhallowed consequences, very inconsistent with 
tlie purposes, for which himself and the assembly 

are 
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34th Jan lsl2. 

Mullitjr of 
marrng’, hv 
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commonly ustd 
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are collected together, lu the present case, yoU 
have admitted, that no such occasion had occurred, 
as called for your interposition. It becomes there¬ 
fore my painfid duty to admonish you to guard 
your zeal with more temper and discretion — and 
i so admonish you; and further, I must, in obe¬ 
dience to the statute, suspend you from the admi¬ 
nistration of your office for one fortnight, to be 
computed from tliis day. But as you have appeared 
in person to receive this atlmonition, I shall not 
think it necessary to order tJie publication of the 
sentence in the Chinch, or to enlarge further upon 
the subject. 


POUGET i’. TOMKINS, 

FALSELY tALLING lILHSLLr POUGET. 

'J'flLS was a suit of nullity of marriage brought 
by the father of JVilltam Peter Powget, as 
guardian of liis son, by reason of minority, and 
want of consent, and the publication oi' banns, in 
names not corresponding to tlie true name of the 
parties, as required by the marriage act. 

Judgment. 

William Scott .—This is a proceeding to 
annul the marriage, which has been had between 
these parties, at the suit of the father, by reason 
of publication of banns m false names, connected 
with the minority of the husband, and want of' 
consent of his fallier. 

The suit is brought by the father, as guardian 
of the son, who is much under age, being, at the 
time of the marriage, of the age of lO years only, 
having been born on thedth oi May ^md 

married 



CONSISTORY COURT OF LONDON 


m 


ittarried on the 28th January 1810, at St* Andrew' 
Holbom^ though his father’s residence was in 
Marylehone, The alleged wife was a servant in 
the family, and her age is not particularly stated. 
I have letters from her exhibited, which shew that 
she was an uneducated woman, but nothing which 
marks her age, a circumstance that might have 
been material, in a case of this kind, in which 
fraud is charged. It appears that he was described, 
in the publication, as William Fouget, instead of 
William Peter Fouget. In strictness, I conceive, 
that all parts of a baptismal name should be set 
forth, as composing altogether the name and legal 
description of Ihe party. At common Jaw they 
are all set forih, and, if any part is omitted, it is 
ground for a plea in abatement. In proclkmation 
of banns, it is also highly proper, that they should 
be enumerated ; at the same time I cannot go so 
far as to say that, in all cases, it is absolutely and 
essentially necessary, and that the publication 
would, on account of sucli omission alone, in all 
cases, be iinalidated. IVheie there ^\as no fraud 
intended, nor any deception practisetl, and wheie 
the snpjiression was onl) of a dormant name, that 
had not been generally used, it might be too much 
to hold, that a jieifectly honorable marriage should 
be invalidated by such omission. 

The case might he put also, that one party had wil¬ 
ful 1} suppie^sed a doiinaiil name, not known to the 
othei, for tin purpose of j(‘serving a plea for m\ah. 
dating that marriage at a future time. That would 
bean effect, which the law would be unwilling to gh c 
to an omihhion so practised. Where, however, there 
is fraud intended, and where the omission is not 
casual, but intentionaJ, and made a principal part 

of 


Povher *. 
TOMkJMS. 

a 4 th Jan. 
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of the machinery of the fraud, I i^ula holdt* that 
Court would be bound to 



,«;«ufc- interpretation, for the purpose of 

the trre spirit of the act. ^' 

It has been said, in argument, that the Oouft^^is 
fbibidden to inquire into the publication of tlie 
haniUf for the purpose of shewing a false r^ndence 
contained in it, after the marriage has been actually 
celebrated; but this exception, on lyhich thht 
restraint is expressed, shews, that the Court is-At 
liberty to inquire into the manner, in which 4he 
banns htive been published, for the puipose Of 
shewing that, in other lespects, that publication 
was vicious, and consequently the marriage was 
void. It remains therefoie only to consider, to 
what c^ass of cases this particular case belongs. 
The minor’s name of baptism was William Peter, 
and it is proved, by the testimony of his family, 
that the first name, William, had been superseded 
in common use, and that lie liad been constantly 
called Peter, The grandmother &ays, that, fiom 
his baptism, her grandson has been constantly ad¬ 
dressed, by the Christian name of Peter only, by his 
relations and friends, and is scarcely known by his 
other name of William, except to his near relations. 
It is also proved that, in various letters written by 
him to his father, he commonly subscribed him¬ 
self Peter Pouget; but that, since the commence¬ 
ment of this suit, the witness has observed the 
signatui*e of Peter William Pouget, In two let¬ 
ters of the party, against whom the suit is brought, 
ike addresses him by the name of Mr. Piter ; so 
that it is clear that| although William was a bap- 
tiaUiil name* it had been almost obliterated in 
•oommeii^aae; and the name of WiUim Tpnget 
♦ * • ^ would 
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\v ould not have described him to most persons so 
as to notify him. The name that was kept out of 
the publication was the only one, by which the party 
had usually been known. To effect a marriage 
then with JViUiam Petn' Pouget inulcT the unknown 
description of William Poaget o\\\y^ is unquestion¬ 
ably a fraudulent act, being under a description 
which does not properly belong to the party *, but 
must be considered as assumed, for the required 
purpose of notification, with intention of false¬ 
hood. Jly what preliminary •itejis the marriage was 
brought about, does not appeal; since nothing 
transpires before the attempt to publish banns at 
Highgalc, which miscarried. One of‘ the wit¬ 
nesses, Marjf JJemming, who speak.s to this fact, 
says, “ that she receixed fiom IVHUam Peter 
“ Po?/gef, a paper containing tlie names ot’ himself 
“ and the said hitcrctia Tomkins-, tliat he sent her 
in a coach to order the banns for their inariiage 
to be put up in llii^/iga/e Oliurch, hut on her 
delivering the sanu' to the clerk, he asked her if 
“ the jiarties resided in the parishto wliicli she, 
“ after some hesitation, answered, she beliexed 
** the) did, but that >he du) iiot know where; 
“ and in consciinence, as she a])prohends, of the 
** clerk’s not believing her, tlie banns wi're no* 
“ published.” 

It appears in this case, that the bann% on which 
th marriage took place, were delixered by the 
minor — that circumstance vxould not take away 
the fraud, which is not charged to be committed 
on the boy, but on the rights of the father; and 
though it might have been a grosser case, if it vx'as 
proved that the party, cliarged with the fraud, had 
been more actixe in giving the baims herself, yet 
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PouOBT f. it makes no material difference that they were de* 
1 oMKiNs. ijygygjj jjy gQ fgf OS regapds the fraud upon 

2itb Jatt.isis. the parent. The account which the same witness 
gives of the marriage is, “ that the parties were 
“ married in the presence of her, the deponent, 
« by the name of WiUiam Pougety as she recollects, 
“ from the clergyman putting several questions, 
and being very particular in his name and place 
“ of residence, to which he answered, that his 
“ names were William Pouget; and being con- 
“ fused, Mr. Wyatty the brother-in-law of the said 
“ Lucretia TornMnSy gave evasive and untrue an* 
« swers for him, as to his residence.” It may indeed 
be inferred from this, that this person had probably 
been a principal mover in the business, though this 
does not distinctly appear from any othei part of 
the transaction. It is clear, however, that banns 
were published in the name of William Pouget, 
omitting Peter; that the father and family was 
entirely ignorant of the transaction, and not in- 
' formed of it till some months afterwards, when 
they expressed their surprise and grief at what had 
happened. 

The Act of Parliament recites, “ that great in- 
conveniences have arisen from clandestine mar- 
“ riages,” and proposes to provide against them in 
future: for that purpose it directs the true names 
and residence to be given to the tninister, in 
writing, seven days before, or he is not obliged to 
publish the banns, though he is not forbidden so 
to do. It has been matter of regret that this pro¬ 
vision of the act has not been more generally ob¬ 
served* Tlie clear intention of the act is, that the 
true names of the parties should be published; 
and, if’they are not so published, it is no pnblica- 

9 tion: 
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tion: no notice is given, and no opportunity is 
afforded to any one to allege an impediment. It 
has been constantly held therefore, since the case 
of Early V. Stevens*^ that a publication in false 
names is no publication. 

It was pleaded in the libel, that, at the time of 
publication at SU Andrew'Sy Holbomy the parties 
were not living in that parish, but, at his father’s 
residence, in another parish. It was pleaded as a 
circumstance of fraud; and it was objected to on 
the admission of the libel, as in violation of the 
10th section of the Marriage Act, which forbids 
the Court to inquire into the fact of such residence. 
It was answered, that it was not done for the pur¬ 
pose of invalidating the marriage, but merely to 
shew the fraudulent character of this transaction, 
from the conduct of the parties. The article was 
admitted with hesitation by the Court, and subject 
to future objections; and if it was necessary to de¬ 
cide on that point, I should entertain very strong 
doubts; as the words of the act are very exclusive, 
that it shall not be allowed to be done touching 
“ the validity of the marriageand if 1 was 
called upon to determine, I should still hesitate to 
admit that article. It is however unnecessary, as 
the same inference arises from other parts of the 
transaction not liable to the same objection. The 
attempt to have the banns published at Highgatey 
and the behaviour of the parties on that occasion, 
sufficiently establish the fraudulent purpose. 

All these circumstances proclaim the fraud. If 
the age of the wife had appeared, the case of fraud 
might have been still stronger. What the actual 
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PouoET II. disparity was does not appear. The boy was a 
school boy, of sixteen years only, and, at any rate, 
24 th Jan . 1812. to be presumed much younger than the wife. It 
is not a case of casual omission, and where one 
party has committed a fraud upon the other — in 
either of which cases the Court might have pos¬ 
sibly hesitated ; but a confederacy of both to de¬ 
ceive the father. Under this view of the case, I am 
of opinion, that the suppression of one baptismal 
name is such a false description, as will be sufficient 
to render the marriage null and void. 


HARRIS HARRIS. 

cj jt 6 . 1813 . 'J^HIS was a case of divorce, by reason of cruelty, 

Divorce by brouglit bv EUzabetk Mary Harris against her 

reason of cruel- . n 

ry, on words of husband, William Harris, of the parish of St. Dun- 

menace^ acconi- „ 

p.inied by stuu, Stepucy. 

violence, &l. 

Judgment. 

Sir William Scott .—This is a suit brought by the 
wife, for separation by reason of cruelty, in which 
there is no defensive allegation on the part of the 
husband; and the Court has only to determine, 
how far the prayer of the wife is supported by the 
facts stated by the witnesses, who have been exa¬ 
mined on her libel. The Court is not in the habit 
of interfering in ordinary domestic quarrels \ and 
there may be much unhappiness, from unkind 

10 treat- 
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treatment, or violent and abusive language, in 
which parties can obtain no relief in this form; 
but must be left to correct the intemperance, of 
which they complain, by such private means as 
they can employ for the purpose. There must be 
something which renders cohabitation unsafe, or 
is likely to be attended with injury to the person, 
or to the health of the party, in order to sustain 
an application to this Court. Words of menace 
may partake of either of these characters; they 
may be merely the language of passion, or they 
may be the expression of determined malignity, 
which, if they are likely to be carried into effect, 
may warrant the Court to intei’pose, and prevent 
the actual mischief which is thus threatened. 
Where such violence of language is accompanied 
with bJows, it is a more aggravated case, and the 
mischief is actually inflicted. It is impossible for 
the Court to say, tliere has not been that species 
of ill-treatment in the present case. 

It is proved by the evidence of the servants, 
who appear to have given a very impartial testi¬ 
mony, and even speak favorably of the husband's 
affectionate behaviour to his children, that he had 
been in the constant habit, for a considerable 
time, of insulting his wife witii the most oppro¬ 
brious language; and I see notliing to induce the 
Court to suspect that these witnesses have spoken 
witli undue colour, or partiality, in the accounts 
which they have given. 

The first matter complained of, is an act of 
violence in May 1803, of which there is no direct 
evidence; but the Court has, I think, sufficient 
proof that a blow was actually given. The two 
sisters of the wife say “ that in June 1803 she had, 

l 3 “ for 
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Harris v. “ foi' some time, abstained from her usual visits 
“ to her father's house, and that when she came, 
adjezi. 1813 . “ on being asked the cause of her absence, and 
“ being questioned as to a mark on her chin, she 
“ declined at first to say any thing, and did not 
“ appear eager to complain; but, on being pressed, 
“ she said ‘ she had received a blow from her 
“ husband with a poker j* and they further allege, 
“ that the mark continued for some time." There 
is also a confession of the husband, which supports 
this statement, at a later occasion, when lie ad¬ 
mitted to Elizabeth Jackson, “ that he had sti'iick 
“ her before which must be taken either as an 
acknowledgment of this blow, or as adding to tlie 
number of injuries of which the wife has to com¬ 
plain. That she bore this treatment with all the 
patience that can be required from a wife, is also 
satisfactorily proved. It appears further, that she 
was deposed from the management of her family, 
which was given to his sister, Ann Harris; that 
she was not permitted to dress suitably to her 
situation in life j and that she had been obliged 
to resort to the kindness of her own family, for 
occasional supplies of money. The terms fool, 
devil, and liar, are amongst the mildest that were 
applied to her. There is evidence of a threat “ to 
“ throw a knife in her face, at the time when he 
“ actually had a knife in his hand ; and also that 
“ he would knock her head off;” W'ords which 
are well calculated to excite just alarm in a mind 
of greater firmness, than she probably possessed. 

The only suggestion that is ofl^ered to the Court 
in exculpation is, that she had habits of contract¬ 
ing debts, which might justify the severity of 
taking the management of her family from her. 

But 
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But when the Court sees the manner in which she 
was kept as to her own dress, It has reason to sup¬ 
pose that if these habits were satisfactorily proved, 
which they are not, they were still not more than 
the husband himself may be considered to have 
occasioned. The facts, above referred to, are 
spoken to by Jane Benson^ who says, “ that on 
“ one occasion, in the year 1811, there was a 
“ quarrel, on account of some allowance she had 
“ received from her father, for her own use, which 
“ the husband wanted to apply to domestic pur- 
“ poses, to buy the children some shoes, and that 
“ he flew into a great passion, and abused her 
“ father as a villain and a fool.*' 1 see no reason 
to think, that she was not fully justified in the use, 
which she proposed to make of the allowance, or 
that it was other than was intended by her father. 

The same witness, on the 12tli article, speaks 
to a quarrel at supper, in which the husband swore 
“ that if she did not mind what she was about, he 
“ would throw a knife in her face.** On tlie 11th 
of September there is satisfactory evidence, in the 
depositions of Sara// C/iaW, of a blow “ given by 
“ a tea-cup, and that the child came down stairs 
“ and said, that his father had thrown a tea-cup 
“ at his mother, and had cut her face and it bled; 
“ that she immediately went up, and saw a cup 
“ broken all to pieces in the room, and the wife’s 
“ face bleeding, and there was a scar on her face for 
“ some time after. That, about seven months ago, 
“ the husband asked the deponent if she had 
“ heard any thing about the cup, and she told 
** him what the child had said, and he could not 
“ deny it.** His silence, in conjunction with the 
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circumstances stated, leaves no doubt on the mind 
of the Court as to the truth of this fact. 

On the Mth of November there was another 
outrage, which led to the final separation. This 
happened in consequence of some dispute, about 
the testamentary dispositions of her father’s will. 
On this Alin Cole says, “ that on the night of the 
“ father’s funeral, Harris asked her to let 
him see her father’s will, which she refused; 
“ tliat, after some altercation, Mr. Harris said to 
“ his wife, she might go as soon as she liked, for 
“ she should have no peace while she was in the 
house. That on some day in the same month 
“ of November she heard a scuffle in the parlour 
“ at ten o’clock at night, and she heard the said 
“ Elizabeth Harris open the door and say ‘ Now 
“ I am oft’;’ that she went up stairs; that her 
“ master came out from the room, and desired 
“ the deponent to leave her alone; that Mrs. 
“ Harris went out of the house, and the husband 
“ shut the door after her.” 

It may be thought rather singular, that though 
this happened in the presence of Ann Harris^ the 
sister of the husband, she says, “ that she was sit- 
“ ting between them after supper, with her elbow 
“ on the table, and her head on her hand, and 
“ she did not see either of them.” It is further 
proved, however, by his own admission to two 
persons, “ that he had put himself in a menacing 
“ attitude, and thrust his fist in her face with 
“ some violence'' as he acknowledged to one wit¬ 
ness, Ford; and “ that her infant child was in 
“ her arms at the time;” though he denies the 
violence to the other witness, Elizabeth Jackson. 

t)n 
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On these facts the Court is called upon to Hakris V. 
prevent the repetition of such outrages, and It ^*'‘*”* 
has no hesitation in pronouncing for the separa- ad Feb, 1813 . 
tion, as prayed on behalf of the wife. 


WARING w. WARING. 


'pHIS was a suit for separation and divorce, by iCth July 1813. 

reason of cruelty, brought by the wife, in SuJt of Divorce 
which a libel had been ffiven in stating the charge, V th* 
a deiensive allegation on the part of the husband, — Justifiration, 
and a responsive allegation on the part of the durtoV^rwife, 

lady. sustained. 

The usual proceedings being had, the case 
was argued by Dr, Arnold and Dr, Lnshington on 
the part of the wife, and by Dr. Adams and Dr. 

Jenner on the part of the husband, on the facts 
appearing in the observations of the Court. 


Judgment. 

Sir William Scott, — This is a proceeding by the 
wife against the husband for divorce, by reason of 
cruelty, and likewise originally of adultery. It 
appears that the parties were married in 18(X), and 
that there are five children of that marriage. In 1811 
the wife left her husband, and applied to this Court 
for a divorce, on the charge of cruelty and adultery j 
though that of adultery has not been pursued. 
A letter indeed has been introduced, annexed to 
the interrogatories, on which some observations, 
tending that way, have been made. But it is im¬ 
possible 
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1J‘A 

warino v. possible for the Court to take up the suggestion in 
^^***'°‘ that form, as the other party has had no oppor- 
16 th July 1813. tunity of contradicting it. I shall therefore follow 
the example of the party herself, by dismissing that 
charge from any further consideration. The case, 
therefore, standing on the single charge of cruelty, 
must be maintained on the usual principles, wliich 
require that such complaints should be supported 
by proof of violence and ill-treatment, endanger¬ 
ing, or at least threatening, the life, or person, or 
health of the complainant. 

Suits of tliis nature are usually brought by the 
wife, as the more infirm party, though they may 
be also brought on the part of the husband, and 
have been so brought, with effect, in cases before 
this Court, When the wife is the complainant, 
presumptions of injury may be derived from the 
comparative weakness of her constitution. It is 
not, however, impossible, that she may have been 
the aggressor, and, by provocations, have brought 
upon herself the ill-treatment complained of j when 
that appears, she is not entitled to demand relief 
from the Court: it is the consequence of her own 
conduct, and she has the remedy in her own hands, 
by an alteration of her conduct; and if the law was 
not backward in its interference in such a case, it 
would furnish the wife with a very short course to 
a sentence of separation, if she wished it, for she 
would have nothing to do but to provoke ill-treat¬ 
ment by ill-behaviour, I do not mean by this, 
that every slight failure of duty, on the part of the 
wife, is to be visited by intemperate violence on the 
part of the husband. The correction of such fail¬ 
ings must be softened, by a due recollection of 

human 
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Jiuman infirmity, and of the tender relatipn sub- wa«ino t>. 
sisting between such parties; and there may be ^*"™**’ 
cases of that kind, provoked by the wife, but un- leui jufy isu. 
duly visited by the husband, in which the Court 
would not decline to interfere. But if the conduct 
of the wife is inconsistent with the duties of that 
character, and provokes the just indignation of the 
husband, and causes danger to her person, she must 
seek the remedy for that evil, so provoked, in the 
change of her own manners. There is reason to 
hope, that such a remedy would not be ineifectiial; 
but should it prove otherwise, it may then be the 
proper opportunity for application to the powers of 
the Court. Under these observations I proceed to 
consider the evidence by which the charge is sup¬ 
ported. 

It appears certainly, that there had been grievous 
family dissensions between these parties, not be¬ 
coming the decorum of their situation in life, or 
the duties of their relation to each other. Much 
gross abuse, coarse language, personal struggles, 
proceeding to the annoyance and disturbance of 
the neighbourhood, — such, indeed, as the Court 
has seldom observed, in other sucli cases, to have 
come before its notice. But it does not necessarily 
follow that the husband is to blame, or is the only 
one to blame ; for it may have been the fault of 
both, or of the complaining party herself alone. 

On the view of the witnesses these observations 
occur, that they are chiefly servants, respecting 
whom it is a common remark, that they usually 
give but unsatisfactory representations of scenes of 
this kind, of many of which they can, in fact, 
know but little — for they have seen but little,— 
nbtliing of the cause or commencement, and but 

little 
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Wariko V. little till near their conclusion, which usually brings 
^**^”°* more noise along with it, and so compels their at- 
16 th 1813 . tention. The greater number of these witnesses 
are produced by the complainant; they are fe¬ 
males, and naturally range themselves on the side 
of their own sex ; but their prejudices and partial¬ 
ities (for prejudices and partialities such persons 
are subject to) may have been thrown on the other 
side, by occurrences that have happened to them¬ 
selves in the family : A passionate wife may have 
been a passionate mistress, and they will judge and 
speak according to their own supposed injuries. 
Three are cook-maids, who, from their situation, 
could see but little ; they intrude when the battle 
has raged for some time, and become loud and 
vehement. Two are house-maids, liable to the 
same objection, that they come in only towards the 
dose of hostilities. The butler had better access, 
but does not appear to have made the best use of 
his opportunities. A surgeon, Mr. Cooper, like¬ 
wise produced, appears to have had some little 
differences with the husband, which may have in¬ 
sensibly coloured his evidence j but, in truth, his 
knowledge of facts, resulting from his own ob¬ 
servation, is not very considerable. In one pas¬ 
sage of his evidence, he says, “ that the attention 
“ ot Mr. Jraring to his wife was not what it should 
“ have been.” This is matter of opinion; it may 
depend on the different warmth of feeling in dif¬ 
ferent men, and, being merely negative, is hardly 
sufficient to sustain a charge of legal cruelty. 

Mr. Utter son, who describes his house to be the 
next door to her own, says, “ that she came to his 
“ house in a state of great distress, which affected 
himbut he knows nothing of the commence¬ 
ment 
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merit or cause of that quarrel, to which she attributed Wamno ». 
it, and can speak only to present appearance ; and 
perhaps the husband, if he had come, might have leth/aiyma, 
come in a state of equal disorder, and of course 
might have excited equal sympathy. 

Many of the witnesses speak of frequent noises, 
of the lady calling for assistance from the win¬ 
dows, and other circumstances which indicate a 
state of great disorder and confusion in the house. 

But many of them are liable to the objection on 
which I have already observed, that the persons, to 
whom she appeals, were not present at the origin 
of the outcries to which they speak. It by no 
means follows, that those who cry out the loudest 
have been the most peaceable. What might ap¬ 
pear harsh or offensive to such persons, might be 
justified, or palliated, by the circumstances out of 
which the treatment arose. That which is violent 
if aggressive, may be justified or excused if de¬ 
fensive; and if the wife gave the first blow—if 
she was the prior kedens —though to return it 
may not be manly, the law will allow for human 
infirmity, under such gross and scandalous in¬ 
dignity. The general substance of the evidence 
of these persons is, on that account, not entitled 
to much credit; but even of these, several impute 
the blame to the party complainant. 

1 come to the evidence of Mr. H, Waring^ who 
has been examined on both sides, and has there¬ 
fore that voucher of impartiality from both. He 
speaks also with that moderation which entitles 
him to ample credit fr^n the Court. He says that 
there were faults on both sides. He saw them 
daily, and describes the conduct of the wife in 

their 
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warimo ». tbeir quarrels to Iiave been provoking, and that it 

^A«iwo. became violent. 

jfeth July 1813 . The account of general behaviour, that is given 
by several of the servants, is unfavourable enough j 
she frequently put herself in violent passions— 
often said provoking things to him, which made 
him quarrel with her—that she would refuse to go 
down to dinner—and sent irritating messages to 
him by his child. That, at other times, she would 
order dinner not to be prepared for him—that she 
would sometimes lock him up in his room—and 
that he was once obliged to get out of the window. 
These are particulars selected from the deposi¬ 
tions of Margaret Chapman, the servant who waited 
on them; of EUzabeth Wtekens, Lucy Wickens, 
and Sarah Wickens, who are examined on the part 
of the wife, and give this description of her con¬ 
duct, which proves it highly reprehensible ; and 
which might be expected to provoke a husband’s 
resentment, and in which she must be considered 
as the authoress of her own wrongs, and not en¬ 
titled to seek relief from the Court. 

I must next discharge from the case, those parts 
of the libel to which no evidence has been ad¬ 
duced:—that he gave to her an emetic, with an 
intention to produce a miscarriage; on which there 
is no evidence whatever but what rests on the 
declaration, that she herself made to the surgeon, 
and to a servant; and seeing the manner in which 
she has indulged herself, in the representations 
which she has made of her husband, I do not think 
that any statement, so founded, can be accepted as 
entitled to credit. I have looked into the answers, 
and find that he denies this imputation positively 
on oath. He says, indeed, “ that he may have 

“ advised 
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advised her to take such medicine; but posi- 
** tively denies that it was done witli any such 
“ motive.** 

Another charge which is totally destitute of 
proof is, that she was left without money in his 
absence; the fact appearing to be directly the 
reverse. 

Another, that he compelled her to come down 
to dinner, when she had just miscarried. That she 
came down when she was infirm in health is cer¬ 
tainly true, but nothing further is proved, ex¬ 
cept her own complaints, on which, considering the 
general colour of her assertions, the Court cannot 
confidently rely. 

It is pleaded, that the husband had forbidden 
her to hold intercourse with her own family for 
several years ; and it was not without hesitation, 
that the Court admitted that article to stand, for 
although it may be a harsh exercise of marital 
authority, there may be circumstances that will 
justify that prohibition. And the Court could ill 
judge of the reasonableness of such an injunction. 
Though the wife may be very amiable, her con¬ 
nexions may not be so, and there may be many 
reasons which would justify such exclusion.* 


* The coiiicideiK'e of legal reasoning, in distant £^es and 
counties, is not unworthy of remark.—The propriety of sus- 
t^ning such a restriction, under certain circumstances, is noticed 
in the Jewish Law. Si quis uxori dixerit, nolo veniat ad me 
* * pater tuus, mater tua, frater tuus, soror tua, obtemperandum est. 

bi quid igitur his adversum accidat, uxor ad ipsos sese con- 

** ferat. Isti contra non ibunt visere ad mulierein, nisi si subito 
** quid ci contigerit, morbus, pueqjerium; nemo enim homo vi 
“ cogitur alios ad se admitterc."—Moiwonidei dc t/w- 

dfforunit ch. 13. s. 14. 
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Waring v. It appears howevcr that some coolness had 
^****“*' taken place on pecuniary matters, as he thought 
16 th 1813. that he was ill-treated by her father, on whose re¬ 
commendation he had furnished some articles of 
merchandize to a person, for which he thought him 
responsible, though the father did not so consider it. 

The husband complains that the wife threw the 
note from her father, on this subject, into the fire, 
and she admits, in her own plea, that she told the 
husband what would fully justify such a surmise on 
his part. 

Whatever may be the result of the evidence on 
these points, the principal facts may be considered 
to be three in number, on which the counsel for 
the wife admit, that if they are not proved, so as 
to entitle her to the legal consequence of separa¬ 
tion, the suit must entirely fail. 

The first is that which is pleaded in the eighth 
article of tlie libel, in these terms : “ That, on the 
“ night of the 6th April 1808, James JVarmg, 
“ without any provocation, put himself in a vio- 
“ lent passion, swore at her most violently, insisted 
“ that she should go out of the house that instant; 

attempted to drag her, by force, from the fire, 
“ where she was sitting; and, with great force 
“ and violence, beat her head against the marble 
" chimney shelf, and thereby broke the comb 
“ which was in her hair, and the broken part 
“ thereof was forced into her head; that, by the 
“ violence of such blow^ and the pain occasioned 
“ thereby, the said Marianne Waring fell to the 
“ ground, and the said James Waring then drugged 
her by the arm along the floor, with an intention 
“ of putting her out of the room, but her screams 
“ having brought the servants into the room, the 

said 
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** said James Waring^ upon seeing them, imme- 

diately left the room.” 

The servants, who have been examined, came in 
in the heat of the battle, and knew little of what 
led to it. It turns out, however, that the parties 
had been invited to spend the evening with 
Mrs. Rule, and that there was some altercation 
about a coach; though it is deserving of remark, 
that the sister did not mention tfie preliminary 
quarrel in her examination in chief, nor till she 
was pressed by the interrogatories, that were ad¬ 
dressed to her, on that fact. In chitf she had said, 
that a quarrel ensued just as they were going out, 
and that the complainant was so much agitated 
by the altercation, that she determined on staying 
at home ; and she speaks of the latter part of this 
history nearly to the effect of the plea; But on the 
interrogatory she says, “ that Mr. Waring went 
“ alone, because the wife sent her to him to ask 
“ to have a coach, and on his answering in the 
“ negative, that she went again in about ten mi- 
“ nutes to ask the same question, to which lie 
“ replied as before j but on the weather proving 
“ rainy, he sent down one of the children to order 
“ a coach to be called, and when he came down 
“ dressed, was angry that the servant had not 
“ brought one; and, from the lateness of the 
“ time, and the uncertainty of getting a coach, 

“ he went alone, leaving his wife and the depo- 
“ nent to follow.” 

I see no reason, in this statement, why the parties 
should be seriously dissatisfied with each other. It 
appears, however, from Mrs. Rule^% evidence, “ that 
“ a message was sent afterwards, at nine o’clock, 

“ by her, at M.t*Waring*s request, desiring that 
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Waring i;. « g|jg ^oultl coiiie, or explain whether she would or 

Waring. i i 

not; that, on delivering the message, the servant 
j6th j«/ji 1813. « was instructed to say, by Mrs./Fflriwg, ‘that Mr. 

“ Waring himself could best tell the reason ;* and, 
“ with this message, the seiwantwas sent back.” 

I cannot but think that this was improper 
behaviour on her part, and that such a message 
could be intended only to expose her husband to 
tlie ridicule or censure of the company. Such con¬ 
duct was irritating; and it is not surprising tliat 
it should bring home a provoked husband. 

l\’hat passed at first, on his return, appears only 
from the sister’s statement; and when I consider 
bow much she had made herself a party, by not 
dissuading the wife from sending such a message, 
I think her account improbable in itself, and 
related under impressions that tend to weaken its 
credit. She says, “ that they were sitting up for 
“ him, when he returnetl, about twelve o’clock, 
“ in a violent passion, passed the deponent with- 
“ out saying a word, caught hold of his wife, and 
“ jirked her off her chair, by which she was 
“ thrown the whole length of tlie hearth, and 
“ struck her licad against the mantle-piece, and 
“ broke bar comb into her head; that he dragged 
“ her across the room, when she screamed, and 
“ the servants came in.” AVheri they entered 
the room, it appeared there had been a quarrel. 
Tfel/s savs “ that she and another servant came 
“ up, and found Mrs. Waring on the ground, cry- 
“ ing ‘ Ohl *my head I’ to which the husband 
“ replied, with an oath, ‘ Yes, and oh! my head 
“ too;’ and said, he would have his wife’s*sister 
“ out of the house, as he could not live in the 
“ hou«*e with them.” 

It 
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It appears, then, that Both were complaining. 

The next day they were reconciled, and dined to¬ 
gether; though I cannot but think, that, if the isjj. 

outrage had happened, quite in the extent described 
in her allegation, and by the sister in evidence, 
she would have put hcrSclf iminodiately under the 
protection of her friends. 

The substance of all the evidence on this part 
of the case is, that she gave provocation in not 
going to the party, and still grosser in sending the 
message which has been described; that there was 
a conflict on his return, which is described as a 
scuffle, in which both parties complained; that 
they dined together amicably the next day on a 
formal reconciliation, cftecteil by Mr. AberncUiyy at 
the instance of her father. 

It appears from the evidence of* Mr. Ahcrnethy 
that “ soon after the husband went to Ireland, 

“ and on the 8th oi' January ISOS, when lie, Mr. 

“ Ahcrnethy, informed Mrs. IVaring that her hus- 
“ band was coming home, she burst into a passion 
“ of tears — continued hysterical all the day—ex- 
“ pressed her disgust and dislike of lier husband— 

“ and said ‘ she wished he might never return, 

“ but be drowned in his passage.*” Connect this 
expression with the irritating message which had 
before been sent by the child, and 1 ask, if this 
was an outrage that could be expected but from a 
female, who had so surrendered her mind, and her 
tongue, to ungovernable passion. 

After this there is every thing ungracious on 
both^ sides, particularly on her*s, but no open 
quarrel, until that which happened at Sandgate in 
1809; and of which there is a particular account 
in the evidence of ^Ir. H, Waring. 

M 


The 
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Waring v. The Eccount of their general manner of living 
'Waring. jg certainly not very favourable to her. 

i6th/«/y 1819. From the evidence of the women servants, “ that 
" she ordered no dinner to be prepared for him — 
that at times she was outrageous^ particularly 
“ about the marriage” —and many other particu¬ 
lars, I collect, that the system of the wife’s conduct 
must have tried, most effectually, any husband’s 
temper. It is stated also by them, that she contra¬ 
dicted him in every thing, which he bore in a way 
rather inconsistent with the irritability of temper, 
which is ascribed to him. The general tenor of 
this description gives great credit to what is stated 
by Mr. H. Waring, that he has heard her say, 

‘ that she would oblige her husband to make her 
“ a separate maintenance, and would have ^600 
per ann. settled upon her j and if he did not, 
“ she would make his life as uncomfortable as 
“ she could.’ ” Mrs. English mentions the same 
fact, though she speaks only of ^80 per annum; 
and that she, the witness, made some observa¬ 
tions on the smallness of the sum; to which 
Mrs. Waring replied, “ that she would make it 
“ do, by boarding in a family, rather than live 
“ with him.” It is not improbable, that she 
might mention different sums at different times. 
That she had the design of forcing a separation, 
is established beyond all contradiction, and such 
conduct could not possibly be pursued for an;y 
other purpose. 

A particular fact, which I next proceed to ex¬ 
amine, is, that which is stated in tlie tenth article 
of the libel, and of which Mr./f. Waring gives 
the following account. He says, “ that she came • 
“ into the drawing-room, and asked the deponent 

10 # «« to 
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“ to walk out with her to see some fireworks, which 
" the husband refused. She replied, if he would 
not suffer them to go, he should not go out him- 
“ self—that she went out and immediately locked 
“ the door of the room; he forced the door with the 
“ poker, and, whilst he was opening it, she stood 
“ on the outside provoking him j he gave her a 
“ slap on the face with his open hand, but not 
“ enough to do her any injury. She attacked him, 
“ pulled off his wig, and carried it down stairs, 
“ and soon afterwards returned with the poker 
“ and threatened to strike him, on which he went 
“ into the bed-room,** she carrying off the wig, 
the opima spolia of this not incrmnia victoria. 
In the mean time “ he followed her in vain, asking 
“ for and attempting to recover his wig, which had 
“ been pinned up in the window curtains of the 
■ “ drawing-room, and not discovered and 7'ecap- 
“ tured till the next day. That slie went to the win- 
“ dow and threw it up, and, by her screams, col- 
“ lected a concourse of people round the house.** 
Elizabeth JVichciis says, in continuation of this 
contest for the wig, “ that Mr. Waring being with- 
** out his wig, made inquiries of his servants, and 
“ of this deponent, respecting it; and when the 
“ family were just Setting off from Sandgate, 
“ which was the following day, Mrs. Warhig then 
“ told Sman Wiclcem, the deponent*s sister, that 
** her master’s wig was in one of the drawing-room 
“ window curtains.** It is difficult to speak on 
such scenes with gravity, if they did not, most 
seriously, affect the peace and happiness of the 
family. In this instance the lady appears to have 
taken the law into her own hands, and those hands 
were most energetically employed. 

m 3 It 


Wariko V . 
Warino. 
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V. It is not to be woiulerecl at that he came home 

--r-l— to town in anger. llecoiiciJiation was attempted 

1818 . their rriends — and it might have been hoped 
that a sense of duty would have returned. Some¬ 
thing of that kind appears indeed, in one letter, 
which lias been exhibited, acknowledging her mis¬ 
conduct. He required, tliat she should retract the 
former dreadful eapressions^ which arc not men¬ 
tioned, though tlireats of hers are inenlioned j and 
she does consent to retract, thereby acknowledg¬ 
ing that the} had been used, and xvere unfit to be 
used. It has been observed that this was wrung 
from her j however that may be, it certainly ap¬ 
pears that she was not sincere, for she made 
various disavowals. Her subsequent conduct was 
quite the reverse of what should have followed a 
sincere retractation ; her very penance was little 
short of renewed provocation. 

The last act, which led to the final separation, 
w’as on the 22d 1811. Of this also we 

have an account from Mr. H. fraring, in the 7th 
article of the allegation, on the pfirt of the hus¬ 
band, who says, “ that the husband asked him to 
“ go to the play, and she desired that they would 
** wait till the next day, that she might go with 
them, to which the husband replied, that he 
** would go the next day too j but the wife answered 
“ that he was not going to the play, but to a mis- 
“ tress, and immediately left the room, and he 
“ heard the hi)use-door locked, and the door lead- 
iug into lire area.” 

Suppose her su^jilcions w'cre even true, is it the 
proper way to regain the afiections of a husband, 
to turn his castle into a gaol, and for the wife to 
become his gaoler? Such conduct would lead mon^ 

like!}' 
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likely to the very opposite result, and drive the 
object of such treatment to the comforts of some - 
more indulgent society; for, to commit an act of i6th lau. 
false imprisonment, is a singular measure for break¬ 
ing up an illicit connexion, and calling back his 
wandering affections. “ She returned to the room, 

“ and he then demanded the key,which she refused 
“ to give up. He desired her to observe, that he 
** did not mean to use violence; but he attempted 
“ to take it from her pocket, on wliich she flew to 
“ the bell, and screamed out murder. He said again 
“ he would not hurt her, but he would have the 
“ key,” as he had certainly a good right to insist. 

A struggle ensued—the servants came up, and 
one of them desired that she would give him the 
key, to which she replied How can you plead 
“ for such a villain.” What must be the effect 
of an answer like this ? He is locked up in his 
own house, his servants remonstrating for him. 

A farther scuffle ensued; “the lady threw a small 
“ trunk at him, and aimed a blow at his head with 
“ a candlestick. She then got him down in a 
“ chair, and bit his nose, and said if he would 
“ promise not to go out, she would give up the 
“ key,” which was at last obtained on something 
like a conditional surrender. 

After this, the consequence followed that was 
quite unavoidable: the husband found it neces- 
saiy to effect, by any means, the dismission of his 
wife; and I cannot say, that, if he was reduced 
to the unhappy dilemma of being deprived of his 
liberty, and locked up in his own house, or of 
parting from his wife, either Law or Reason would 
frown upon him, with much severity, if he pre¬ 
ferred the latter alternative. 1 shall not enter into 

M1? tlie 
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warikc «. the consideration of the mode, which he took to- 

AR (Mg 

_1, effect this purpose; all that follows being nothing 

itthjuij, 1813. more than the natural sequel of this history, which 
has degraded the attention of this Court for nearly 
three days. 

On this state of the evidence, the Court Is not 
entitled to say, that either party was entirely with¬ 
out blame. To entertain personal scuffles with a 
w'oman and a wife is a cruel necessity; but a man 
may protect and defend his own life and liberty. 
It is a tlifficiilt task to return blows, let them come 
from whom they may, with words only. Force 
may be opposed, and in some cases must be op¬ 
posed by force j but supposing that some portion 
of blame is imputable to the husband, there is 
enough to warrant the Court to pronounce, that a 
wife, who is guilty of such conduct, is not entitled 
to complain. 

I forbear to observe further on her behaviour in. 
these scenes, lest it might look too much like the 
indignation, which every Court must feel, but 
would willingly repress, on having such behaviour 
brought before it. I recommend to her the 
duty of self-examination, and to consider whether 
a proper change, in her own conduct, may not be 
the most effectual remedy for the evil of which 
she complains, and consist better with her duty to 
her husband, her children, and herself.—In the 
hope that such a change may take place, I dismiss 
the complaint, and exonerate her husband from 
further attendance. 
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PARNELL i;. PARNELL. 


was a suit of divorce by reason of the 3 d Jan, I 814 . 
adultery of the wife, instituted on the part of Committee of a 

*' • I • 

the husband, who was a lunatic, by his committee. teSt to'Su’te 

a suit of divorce, 
hy reason of the 

The admission of the libel was opposed, on the adultery of the 

... , . ^^ , w ifc, on behalf 

ground, tiiat there was no authority for a proceed- of the umatit. 
ing ill this foi m ; that, although tlie general right 
of lunatics to sue by their committees could not 
be denied, it was subject to some limitations j 
that, in cases of importance, it was the common 
practice for the committees to take the directions 
of the Lord Chancellor, who usually referred the 
case to* the Master, to ascertain whether the suit 
would be beneficial to the lunatic. That the prayer 
of separation, in this libel, was unnecessary, as 
it was pleaded, that the parties had had no inter¬ 
course since 1797, in consequence of the lunacy 
which still continued; that no such case had oc¬ 
curred before; and, it was submitted, that the 
Court would not entertain a complaint of this 
nature, which depends so much on the acts and 
disposition of the husband, on a suit instituted by 
any other person. 

In support of the libel, it was contended, that 
a lunatic may sue by his committee, and more 
particularly when it is for his benefit or protec¬ 
tion ; that it would be highly prejudicial to the 
lunatic to prohibit proceedings of this nature. 
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Parnei L V . 
Parnell. 


' 2 i Jan. 1814. 


as he might iiave a spurious issue imposed upon 
him; that if the husband should recover, he 
might receive his wife again; but tiuit, in the 
mean time, it was of the greatest importance to 
him that the misconduct of his wife should be 
established by legal proceedings, as it miglit affect 
the nature of the relations between them; that, 
although there was no precise case in point, there 
had been stronger cases; as in Morison v. Moru 
son *, and in Fttsf v. Bowennan t, the proceedings 
for nullity had been brought by tlic committee, 
and sustained. 

Judgment. 

Sir IVilliam Scott .—I am not aware of any case 
which has occurred precisely similar to the pre¬ 
sent ; it must therefore be decided not on express 
authority, but on principle, or rules of analogy, 
drawn from other authorities, which arc clear and 
undisputed. The question resolves itself into 
two points: first, whether a lunatic is put out of 
the protection of the law; and secondly, if he is 
not, whether there is any other mode in which 
redress can be obtained. On the first there can 
be no doubt; and it never can be asserted, that 
the wives of lunatics should be universally released 
from the duties of their marriage vow. Jt would 
be an imputation on the law of this country, to 
suppose that it had not provided some remedy 
against such a mischief. Then in what \\ ay is this 
protection to be.afforded ? It must be, I conceive, 
in the same way as in other cases, by the com¬ 
mittee, who is the officer appointed by the Lord 

t Arches, 22d Feb. 1790. 

Chan- 


* Arches, 1745. 
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Chancellor to represent him, who is the guardian 
of all lunatics, and to whom the person, and estate, 
and family of the lunatic, are entrusted. 'Fhe lunatic 
cannot personally institute the suit, and therefore 
lie must act by his ordinary guardian. It is true, as 
has been observed, that, in complicated matters, the 
committee ordinarily applies, to the Lord Chan¬ 
cellor, for authority to sue; but I do not know, 
that it would be advisable to promote a suit before 
the Lord Chancellor, preparatory to proceedings 
of this nature. This Court has no authority over 
the committee to require, that he should make an 
application to it. It is bound, I conceive, to re¬ 
ceive his plea, w h('n brought before it, as matter 
of right. On tliese grounds, and upon principle, 
the j)ovvers of tiie committee must be upheld, to 
pnjtect the lunatic from the greatest of all possible 
injuries. 

But looking further, to the rules of analogy, which 
govern other cases of persons who, on account of 
disability, are allowed to sue by their guardian, 
as in the case of infants. How then docs the case 
stand? The committee also brings suits in other 
instances. In suits of nullity, tliat power has been 
recognized and allowed. In the ease of Fust v, 
Jiarvetman the committee was permitted to pro¬ 
ceed : that was a stronger case. In these pro¬ 
ceedings the wife can sustain no injury, as the 
limatic will have the power of condonation, il* he 
recovers, or he may stand on what has been done 
for him. 1 am of opinion, therefore, that the 
libel is entitled to be admitted. 


Parnell v. 
Parnbll. 


2 d Jan. 1614. 
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DAYS, FALSELY CALLED JARVIS, v, JARVIS. 

istAfar«A]8i4. rj-'iHIS was a suit of nullity of marriage, insti- 
NuUityof mar- tutcd by EUzobeth Hannah Days^ spinster, 

nage by licence, . •' . . 

by reason of nii. described as falsely called JarviSy and wife of 
of consent, sus- Samuel Raymmd Jarvis esquire, of Sh Marylebone, 
tamed. MiddUscXy against him, on the ground of his mi- 

nority, and the want of legal consent to the mar¬ 
riage, which was celebrated by licence.* 


* The facts of this case appeared to be. That Mr. Jarvis was 
born Lambeth, on the 26th of February \7B6, and baptized 
there as the son of Samuel Lancelot Jarvis and Frances Sophia 
Liffonier Jarvis his wife. In consequence of a commission he 
held in the Durham militia, he was stationed, fur some time, in 
that part of lha country, and there formed the acquaintance with 
Miss Days, which led to the marriage in (piestion. The mar¬ 
riage took place clandestinely on the 2d of May 180.5, at Motik 
Wearmouth, Durham, by virtue of a licence obtained by 
Mr. Jcruis, representing both parties as of age, though both 
were then in their minority. On its coming to the knowledge of 
Miss Days' father, he, from an apprehension of its irregularity, 
insisted on their being married again, vthich they accordingly 
were, on the 14th June following, at Dalton-lc~Dale, Durham, by 
a second licence, obtained by the husband, in which he alone was 
represented as being of age, Mr. Days consenting on the part of 
his daughter, as a minor. From the circumstances in evidence, 
however, it appeared that Mr. Jarvis was nbt of age, as repre¬ 
sented, at the time of the solemnization of either of the mar¬ 
riages, being little more than nineteen; that his father had died 
in December 1795, and, as stated incidentally by his widow, 
Mrs. Jarvis, in her evidence, mthouf a will ; that she liad, on the 
26th of August 1797, intermarried again with Joseph Turner, Esq. 
and was thereby deprived by law of the right of consent to her 
son's marriage ; that no guardian of his person, with such right 
of consent, had been appointed by the Court of Chancery, as ap¬ 
peared by due search in the records of that Court. 

An 
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An objection was taken on the part of Mr. Jarvis^ 
that there was not sufficient proof that his father 
might not have made a will, and appointed a is'-motsahu. 
guardian; that, though the mother, in her exami¬ 
nation, swears that he died intestate, the letters of 
administration were not produced, nor was it shewn 
that due search had been made, in the different 
registries, for a will.—To which it was replied, that 
the evidence of the mother was sufficient; and 
that she might have taken letters of administration, 
though she had not mentioned it, as it was a circum¬ 
stance which the examiner had omitted to ask her. 

.Judgment. 

Sir William Scott ,—^This is a suit, in Which it is 
particularly the duty of the Court to proceed with 
all possible caution: It has for its object to set 
aside two marriages between the same parties; the 
second of which was had for the express purpose 
of correcting the infirmity of the first. Tlie parties 
arc both young; but it does not appear whether 
there is any issue of the marriage, upon whom 
the consequences of a sentence of nullity would 
fall the most heavily. It was to obviate such con¬ 
sequences, tliat the Court had, in its construction 
of the statute, held, and not without some contro¬ 
versy arising in other quarters, that it is neces¬ 
sary to prove the negative of consent, together 
with the other circumstances relied on, in the 
strongest terms. 

In the present case, the two marriages are 
proved by two persons present, besides the usual 
ontry in the parish register ; and the parties were 
afterwards received in society, in the acknowledged 
cliai’acter of husband and wife: there is no rea¬ 
sonable 
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w- sonable ground of doubt as to their identity, and 

_there is sufficient proof of the minority of the 

istiUiirfAi8i4. husband. The Court, however, lias a right to 
expect tlie best possible proof of every fact, tend¬ 
ing to shew the want of legal consent: In the 
present instance, the father’s intestacy appears only 
incidentally, from the evidence of the mother; — a 
degree of proof that the f'ourt, in this case, 
thinks insufficient. It should have evidence of 
the nature called for, and It has a right to expect 
due search to be made, in the public offices of 
those jurisdictions, in which his will would natu¬ 
rally be proved, cither in the registry of the Pre¬ 
rogative Court, or of the Diocese in which he lived. 
This is not what the Court ordinarily recpiires; but 
in such a case as the present, I think. It ought to have 
a clear and certain constat of an intestacy, and of 
the consequent non-appointment of a testamentary 
guardian, in the same manner, as a search of the 
records of the Court of Chancery, ascertains the 
non-appointment of a guardian by that Court. 

A prayer was then made to the Court to rescind 
the conclusion of the cause, lor the purpose of in¬ 
troducing the proof of intestacy, by search ; which 
was granted upon the consideration, that there was 
ample proof of all the other necessary facts. 


t.' jsii. On this day, evidence was produced, that due 
search had been made by a competent person; 
by which it appeared, that no will of the deceased 
father of the minor had been proved, or letters of* 
administration granted. 


Sii 
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Sir William Scott ,—The Court is of opinLou that ». 
this evidence supplies all the information required, 
and that the case is now complete. It must, ethMjyuu. 
however, observe, that, as the object of this suit 
is to set aside a marriage which was twice cele¬ 
brated, with a view to give it more complete legal 
effect, and which has subsisted, undisturbed, 
for so many years since, it is not without great 
pain, the Court feels itself under the necessity of 
pronouncing this marriage null and void j which 
the evidence, in the cause, now renders an impe¬ 
rative duty. 


EWING, FALSKL\ CALLED WHEATLEY, D, 
WHEATLEY. 


H''HIS was a suit of nullity of marriage, brought eih May i8>4. 
by the wife against Franch Wheatley^ of the Nuiiitvofmar- 

Parish of Saint Mat'^f-le-bonCf by reatton of fraud al¬ 

and alteration of licence, as described in the tem < , not sus- 

.. . • timed. 

Citation. 

The libel was opposed by T^x.Swabey, who con¬ 
tended that the citation, which ile&cribed the cause 
of nullity to be founded on fraud, was not sup¬ 
ported by the facts pleaded in the libel.* ** That 

the 


* The thinl article of the libel set forth,‘‘Th«xl, in order fiaudu- 
lently to procure a licence, the said Francis Wheathy did make 
“ an alhdcnit, wherein he did, falsely and fraudulently, M\eir and 

** describe hiipself to be an Esquire, of the parish of Saint 
“ le~bone, aged above twenty-one years; and that he did intend 

•* to 
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EWIKG V. 
Wheatlet. 


bill May 1814< 


the libel pleaded the marriage act, and that the 
marriage was had without licence duly had and 
obtained \ but these were words not to be found 
in the act of parliament, and had not any definite 
sense in law that would support the conclusion of 
nullity, for which the Court was prayed to pro¬ 
nounce. It further stated, that, in order fraudu¬ 
lently to procure a licence, the husband took an 
oath that the wife was of the parish of St George^ 
Hanover’Square^ when, in reality, she resided in 

• ■. ■ - ■ I I I I ■ ■ ■ ■■ I 

“ to intermarry with Martha Ewen, of the parish of Saint George, 
“ Hanover Square, aged above twenty-one years; and that he 
did, with a fraudulent and false intent, sign and execute the 
“ usual bond entered into by parties on granting of marriage 
** licences; and that he did therein, falsely and fraudulently, de- 
“ scribe himself and the party whom he intended to marry, as 
“ before set forth.” 

The sixth article pleaded, “ That the said Francis Wheatley is 
" not an Esquire, nor a person of good state and quality, but is a 
“ person of low condition ; that he has, on account of mis- 
conduct, been obliged to quit the army; that he has since 
“ been in prison, and has commonly associated with persons of 
“ bad character, and was, at the time of the pretended marriage, 
“ in embarrassed circumstances; that Martha Ewing was de- 
pendent on her uncle; that he, falsely and fraudulently, repre- 
sented himself to her, as belonging to a family of the first 
“ respecUibility, and that he had great expectations ; that he had 
“ divers sums of money owing to him from government, and 
from private persons, to a large amount; that he persuaded 
'* her to meet him in her morning walks, and, on one of these 
** occasions, to consent to be married to him ; that the licence 
being obtained, as set forth, which he falsely represented to be 
“ a proper licence, he informed her, that it was necessary to 
make some altera'tion and addition to it, and, for that purpose, 
** tyent into a shop alone,where he, falsely and fraudulently, altered 
** the name Ewen to Ewing, and returned to her in the coach, 
“ &c. and presented the same to the minister, and did, falsely 
and fraudulently, represent to him that Martha Ewing was 
Martha Ewing of Sami George's, Hanover Square, &c.’* 

St 
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St, Majy-le-bojie, The only restriction, on the de- ewino v. 
scription of residence, was that under the 104th ^ 
canon, which applied only to persons in widow- eth Affl3>i8i4. 
hood, and was not enforced at any time as a ground 
of nullity. The canon itself explains what is in¬ 
tended, by the words “ that every suit, licence, or 
“ dispensation shall be held void, to all effects and 
“ purposes, as if there had never been any such 
“ granted:” by the clause immediately follow¬ 
ing, ** and the parties marrying by virtue thereof, 

** shall be subject to the punishments, which are 
“ appointed for clandestine marriages.” The 
consequence of nullity did not attend clandestine 
marriages previous to the marriage act j and that 
statute expressly declares, that the residence of 
the party shall not be enquired into for the pur¬ 
pose of setting aside the marriage, after it has 
been celebrated. It cannot, therefore, be consi¬ 
dered, on any ground, as a material part of the 
description; and no variance of that kind can be 
fatal to the validity of the marriage. It is further 
pleaded, that the licence was granted in the name 
of Martha Ewetiy and afterwards altered, by the 
husband, to the name of Ewing: This objection 
also was immaterial, as the variation was very 
slight, and not proceeding from fraud or design ; 
and it had been decided, in the cases of Cockburn 
v.Oa?'nault* and Cope v, Burt f, that the mere 
variation of name would not vitiate a licence, 
wlici e there was no doubt as to the identity, and 
no fraud practised in obtaining the licence in 
those terms. That the circumstances which were 
pleaded, respecting the motives and objects of 


* 

t 


Commissary of Surry, 4tli May 179*2. 
Vol.i. p.434. 


VOL. II. 


Arches, 4th Dec. 1793. 

the 


N 
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Ewing v. 
Wheati bY. 

6th Ma^ 1814. 


the husband, were altogether irrelevant, as the 
parties were both of age, and were both privy to 
all the acts, that were now set up as causes of 
nullity ; that the marriage, therefore, could not be 
affected on any such ground. 

In support of the libel. Dr. Stoddart and Dr. 
Lushington contended, that the charge of fraud 
was to be collected from all the circumstances; 
and that it was not material to object to the spe¬ 
cification of fraud described in the citation, if the 
general character of the facts alleged were suf¬ 
ficient to support that charge. That they were 
to be taken, as proved, for the purpose of this ar¬ 
gument ; and it was to be considered, first, whe¬ 
ther the licence was not invalid at the time when 
it was granted ; or, secondly, whether, if originally 
valid, it was not vitiated by the alterations that 
had been made in it. Licences were special 
grants, which persons could not claim as of right. 
The canons direct * “ that they should be 

“ granted only to such persons as are of good state 
“ and quality, and that upon good caution or secu- 
rity taken.” And it must be the legal interpre¬ 
tation of such an instrument, that if not granted 
according to the form and rules prescribed, they 
should be null and of no effect, as was expressly 
declared in the 104th canon, which related to re¬ 
sidence ; that the policy of the marriage act,which 
had prohibited all marriages that were not cele¬ 
brated by banns or licence, must be understood to 
imply this consequence, that if ihe licence is not 
diUi/. that is truly and bond fde obtained, on a 
right description of the particulars on which it pur¬ 


port^ 


* 101 . 
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ports to be founded, it shall not be held a valid 
instrument to any effect; and the consequence 
would follow, that the marriage would be a nullity 
under the marriage act, being solemnized without 
banns or licence, in construction of law: that in the 
common construction of all grants, they must be un¬ 
derstood according to the intention of the grantor; 
and, since the facts alleged sufficiently shewed, that 
deception and fraud had been used, both in ob¬ 
taining the licence, and in the alteration afterwards 
made in it by the parties, it was impossible to main¬ 
tain that it could be valid, either in its original 
form, or in the manner in which it had been used. 

With respect to the former, the libel stated that 
the description of the wife was false, as to her name, 
being in the name of Kwen for Ewing, and also 
with respect to her parish, as she was described as 
of St. George's, Hanover-Sqvare, though she resided 
in the parish of Mary-le-hone. It was not merely 
Simisnomcr, as to the spelling of the name, but sub¬ 
stantially a false representation, both in name and 
parish, and must have been intended to elude the ob¬ 
servation of the clergyman, and of others, who might 
have prevented the marriage. With respect to the 
latter, the alteration of that name also by the party, 
rendered it not the act of the ordinary; and a mar¬ 
riage so had and obtained could not be held to be 
celebrated under any legal authority. The general 
cij cniTistances, under which this connection had 
been formed, were introduced to shew the real com¬ 
plexion of the case; as had been admitted in the 
case Pougetw Tomkins*, and it was submitted 
that they were strictly relevant, as tending to esta¬ 
blish a system of artifice and deception in getting 

* Supra, p. 142. 

N ‘2 pos- 


F/.v,kg 

WHCATlir. 


6th 1B14« 
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possession of this lady, and would more strongly sup¬ 
port the construction, which the Court would put 
6thMay 181 *. on the falschoods used in obtaining the licence. 

That it was in the power of the Court to expunge 
that part of the libel, if It thought it not material; 
but it was hoped that the Court would hold the 
substance of the libel to be such, as entitled it to 
be admitted to proof. 

Judgment. 

^ir William Scott .—This is a proceeding by 
Martha Ewmg, to set aside a marriage, which is 
not denied to have been regularly solemnized. 
The citation assigns the cause of nullity to be 
fraud, and the alteration of the licence. Now, 
undoubtedly, there may be such fraud as would 
vitiate the licence, and, therefore, I do not see, that 
there is any reason to object to the terms in which 
the citation has issued. It will, however, be for 
the Court to consider how the terms are sup¬ 
ported, and whether the circumstances, which have 
been pleaded in this case, are sufficient for that 
purpose. 

The first article of the libel pleads the marriage 
act, and “ that all marriages had without banns 
“ or licence are null and void.” The second ar¬ 
ticle goes on to allege “ that the present marriage 
“ was celebrated without banns or licence duly 
“ had and obtained.'* 

1 do not think that there is any reasonable 
ground of objection to the use of the latter words, 
not duly obtained ; because if they are not precisely 
the words used in the act of parliament, they must 
be understood to be necessarily implied with re¬ 
spect to the restrictions, which the canons impose 
on the grant of licences. The only conditions ot 

the 
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the security required are, that there shall be no ewino v. 

lawful impediment; that there shall be no suit of__ 

pre-contract depending, (which has been taken fiihiifhyiBu. 
away by the marriage act) ; that the parties have 
obtained the necessary consent; and that the mar¬ 
riage shall be celebrated in the parish of one of 
the parties, and at canonical hours. The 104th 
canon requires further, in the marriage of persons 
in widowhood, that the residence of the parties 
shall be expressed; though it does not appear 
that this restriction was intended to be imposed 
on others. The statute has since declared, that 
the fact of residence shall not be inquiied into for 
the purpose of invalidating the marji.ige; and, 
therefore, this marriage cannot now be impeached 
on any such ground. These are, however, only 
the preliminary articles of the libel; the admis¬ 
sibility of the libel itself must depend on others, 
without which these will be of no avail. 

The third article pleads that, “ in order frau- 
“ dulently to procure this licence, the husband 
“ personally attended, and made an affidavit, in 
which he falsely swore to his own description, 

“ as Francis IVheailey, Esquiret being in reality 
“ not of that rank and degree; that he intended 
to marry Emiyoi'St.George*Hanover~ 

“ Square” whereas she was not resident in that 
“ parish, but in the parish of St. Ma7'y-le-hone** 

Tlicic are other facts in the affidavit which are 
not alleged to be false—as that both the parties 
were of ago, a circumstance w'hich is very material, 
the principal object of the statute being to protect 
minors; the place also, in which the marriage was 
celebrated, corresponds with that inserted in the li¬ 
cence, and, therefore, I do not understand wliat is 

N 3 meant 
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Ewing v. meant by the averment “ that all this was falsely 
Wheat LBV. ,, gworii.” It is arguccl, however, that there was 

6 iIiA%] 814 . fraud in the false description of himself as an 
esgtdrcy as that title belongs properly to persons 
of good state and (juality, whereas he was a per¬ 
son of low condition, and assumed that descrip¬ 
tion only, to assist his fraudulent object of getting 
possession of the lady, for the sake of her fortune. 

It is certainly true, that, in the description of 
person,s, tliere may be fraud, that would vitiate the 
licence ; but tiie mere exaggeration of fortune or 
rank will not iia\e that otloct. Such circumstances 
may indeed be very proper to be admitted, where 
the main fact itself is of dubious nature, and where a 
reasonable doubt is entertained, whether the trans¬ 
action altogether is not suhstantiallif iraudulent. 
Such was the case of Pouget v. Tomkina *, where 
one party was a minor, of tender years, and the 
other a cook-maid in his father’s family, and one 
of his names, by which he was most commonly 
known, was entirely suppressed; and the publica¬ 
tion was of one, by which he was hardly known, 
and the marriage was had by banns, under artifices, 
which wx're used to defeat the just exercise of the 
father’s rights. In that case the disparity of cir¬ 
cumstances was admitted to be pleaded, though 
abstractedly it would be no ground; as it might 
tend, in conjunction with the other facts, to elu¬ 
cidate the nature of the transaction, and shew 
whether the suppression of the true name origi¬ 
nated in error, or in fraud. But in general, where 
no such consequences arc to be apj)reiiended, that 
a man should reprc.sent himself of superior condi- 


* Vid. supra, p. 142. 
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tion or expectations* will not, of itself, invalidate Ewino V. 

• * ^ X* WaEATt*V. 

a marriage, as the law expects, that parties should - 

use timely and effectual diligence in obtaining eth May 1 8u. 
correct information on such points. 

It is perfectly established, that no disparity of 
fortune, or mistake as to the qualities of the per¬ 
son, will impeach the •vbiculum of marriage ; and 
the mere description is not a constituent part of 
the affidavit. Considering the laxity with which 
the title of Esquire has been used, as is the subject 
of remark by Sir Thomas Smithy in liis days, as to 
the title of Gentleman*, and that the hushed, 
in this case, had been an officer in the army; 
the Court cannot take upon itself to define, 
whether it has been improperly assumed, much 
less to pronounce, tliat the use of tliat addition to 
his proper name was a fraudulent act. On the 
other fact, that the residence of the wife was 
falsely described, 1 have already observed, that the 
place of abode is not a cause of invalidating a 
marriage, by the special provisions of the act: The 
directions of the l()4th canon, therefore, would be 
immaterial, even if they were applicable to this 
case ; but they are confined specifically to the par¬ 
ticular ease of the marriage of widows. ’^J'hen 
what are the other circumstances which have been 
relied on ? The circumstances, in the sixth 
article, may all be material, if the main facts can 
be shewn to support illegality; then they might be 
subsidiary, but they do not go farther. It appears, 
that the true and proper name of Ewing %vas 
written Ewen in the licence ; that the man altered 


* Commoni^. of Eng. b.i. c. 20. 
N 4 


it, 
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wiTsA^Liv. parties were going together to Church, to 

-- the right spelling of that name. The original de- 

6th Maif 1814. scription was not so materially at variance with the 
true name, as to make the licence, in the terms in 
which it was granted, invalid, and unless it was 
invalid before this alteration, it could not be con¬ 
sidered as fraudulent to make the alteration. In 
licences the identity is the material circumstance 
to which the Court principally looks: In banns, 
it is the proclamation, which is «lefective in the 
way of notice, if there is any materifil variance. 
In the present case, it is impossible to attach any 
fraudulent intention on this act. 

It is pleaded, “ that, under colour of marriage, 
“ the man intended to get possession of the pro- 
“ perty of the wife, and that he made his visits 
“ clandestinely, and continued to be introduced 
“ without the knowledge of the uncle.** But the 
uncle had no legal rights over this young woman 
w^hicli could be tlie object of the protection of the 
law, nor any legal authority over her. It was left 
to the discretion of the parties to act as they 
pleasetl in this respect. There was a request that 
the connection should be kept secret: — That again 
was a matter of prudence and discretion ; and if 
their conduct was blamcable in any view, it is not 
a matter, that can be urged on the Court, any more 
than the charge that he falsely and fraudulently 
misrejjrescnted his expectations. The particulars, 
then, that are set forth in this part of the plea, are 
entirely irrelevant, mz. “ that he persuaded her to 
be married privately; that, for that purpose, he 
“ met her in her w'alks, and told her that it could 
be done in half an hour—that he handed her into 
“ the coach.** In all this there was no force nor 

de« 
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deception on her; every thing was done with her, ewiko v, 
entire consent, and it appears, that she was as 
ready to be handed into the coach, as he was to 6* Ma^46H. 
hand her. 

Two letters, written before the marriage, have 
been introduced, which are in the common style 
of real or pretended affection. Two others have 
also been exhibited, which were written after the 
marriage; these are perfectly nuptial, and being 
written afterwards, they could not contribute to 
this act. There is nothing then in these general 
circumstances, which have been pleaded, that re¬ 
flects any additional imputation of fraud, on the 
manner, in which the licence was originally obtained. 

It is impossible to suppose, that any misrepresenta¬ 
tion was made to the Surrogate, with a design of 
imposing upon him, or for the purpose of procur¬ 
ing any facility, that would not otherwise have been 
granted. There is no ground for any such inter¬ 
pretation of the motives, with which this was done, 

I think, therefore, that the licence is good and 
valid, as it was granted; and though the clergy¬ 
man, if he had been aware of the vaj iation, might 
properly have hesitated, yet if the marriage had 
been celebrated, the Court is still of opinion that 
the marriage would have been perfectly good. 

With regoi'd then to the alteration — Can the 
Court hold that the instrument was affected by 
what was done afterwards ? The spelling of the 
name was changed as the parties were going to 
church. It must be admitted, that this was an im¬ 
prudent act, as it must always be considered as 
treading on very tender ground to alter any instru¬ 
ment j 
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WHEATI,f.r. 


Cth May 1814. 


ment; but where there was perfect satisfaction as 
to the identity, would the clergyman have paused, 
in celebrating the marriage, on the licence as it 
before stood, or could there be any intention in 
this act of effecting a marriage, which would not 
have been otherwise obtained. 

I am of opinion that there is no ground shewn, 
on which this marriage can be invalidated, and that 
the false representations of circumstances, which 
have been assigned, will not have that effect. 
They did not lead to the obtaining the licence in 
any manner, or to the alteration, and are wholly 
unconnected with it, and are of no significance 
whatever by themselves. The variation, in itselfj 
is little more than a clerical error, and affords no 
ground on which, on any evidence of facts which 
is before the Court, It could pronounce this 
marriage void. The libel, therefore, must be 
rejected. 
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SEARLE t;. PRICE, 

FALSELY CALLED SEARLE. 


'J'HIS was a suit instituted by Edward Blakemore i Mmch isie. 

SearUy of* the parish of SU Peter, Comhill, Suit of nullity cf 
against Sarah, his wife, to annul his marriage with 
lier, on the ground of a former marriage, alleged "f^j^stnct 
to have taken place between her and one Charles^v^’^ required of 
Price, who was living at the time of the latter the partiec, 
marriage. 

On the part of Mrs. Searle, Dr. Burnaby and 
Dr. Jdiner contended, that there was not sufficient 
proof* * to identify the parties to the second mar¬ 
riage, as being the actual parties in the present 
cause; that the mere belief of that fact, expressed 


On the opening of the case, the counsel for Mrs. Searle took 
an objection to llie reading of the evidence of Price, the alleged 
first husband, on the ground that it was a recci\ed principle of 
law, that a husband and wife cannot be witnesses either for or 
against each other ; .1 principle resting on the consideration, that 
their evidence, if in each other’s tavor, was open to the presunip> 
(ion of an undue bias, and if of an adverse character, might lead 
to dis.sensIons in families, which it was the ]>olicy of the law to 
discourage and repress. To this it was replied, that it was not 
coin[)etent to the wife to take this objection, or she would thereby 
admit the principal fact in question, and convict herself of an act 
oi bigamy; and that as to the evidence of the husband, it would 
not tend to afftei any interest under his relation to his wife, or 
to exonerate himself from any responsibility, but rather to oncrate 
himself with the obligations attending the Character of hus¬ 
band. 

The Court permitted the evidence to be read, de bene esse, 
reserving the point for more formal argument, in the event 
of the ease appearing to depend, in any material degree, upon the 
evidence objected to. 
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***Pii'icfc ^ witnesses present at the latter marriage, 

_L— undeduced from any fact stated by them to war- 

1 itfarcA 1816 . gucli a belief, was insuihcient; that the ad¬ 
missions or acknowledgments of the party herself 
could not, even if more consistent with each other 
than they actually were, be admitted to supply that 
deficiency, or furnish, in any way, grounds for a 
sentence in a case of this nature. 

On the other side. Dr. StoddartoxiA Dr. Lushington 
submitted — that the belief of identity, expressed by 
the t^ o witnesses to the second marriage, was suf¬ 
ficiently supported by the nature of the confronta~ 
tign; that the party was cited to be confronted as 
the party in the cause \ that she appeared, in 
obedience to the mandate of the Court, in that 
character, and the general conduct of the suit in 
her name, and on her behalf, confirmed the fact. 
If, however, the Court should still hesitate on this 
point, they hoped It would, for its own satisfaction, 
extend to them the indulgence of rescinding the 
conclusion of the cause, to enable them to confront 
the party with other witnesses, in support of the 
identity. 

Judgment. 

Sir William Scott. —In this case it is sufficiently 
established, tliat a Charles Price was married, on 
the QOth of December 17^3, to a Sarah Vollardy 
an 1 iliat a Sarah Price was married on the }^8th of 
Felrotary 1811, to Kd'ward Blahcmore Searle, at 
which time the Charles Pricey first married, was 
living. The only question therefore is, whether 
the Sarah Pollardy who was married to Price, is 
the Sarah Price who was married to Seark; 
whether, in fact, the identity, as to the second 

marriage, 
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marriage, is proved in a way satisfactory to the 
Court. 


SSAKLE V. 
Price. 


In all cases' where a dissolution of marriage is i ism- 
the object of the suit, it is the especial duty of 
the Court, to guard against imposition: where 
an existing marriage is proved, it is not to be 
exposed to the danger of being set aside by 
any species of collusion; and should only be 
brought into question upon the most undis¬ 
puted proofs. It greatly concerns the interests 
of families, that the marriage contract should be 
preserved inviolate. Experience of the world 
plainly shews, that married persons are often but 
too ready to seek a release from the nuptial chain, 
and too little scrupulous of the means of effecting 
it. For this purpose a false case might be esta¬ 
blished before the Court, whose utmost vigilance 
is therefore requisite, that the truth siiould be esta- 
blished, independent of the confessions of the par¬ 
ties. In cases of adultery, no confession of the 
fact can be admitted alone, and, in cases of this 
description, it is the more necessary to guard 
against the imposition of making false acknow¬ 
ledgments to obtain a separation. A married per¬ 
son may afterwards wish the nuirriage avoided; 
for this purpose a former marriage might be pro¬ 
pounded by tlie one party and admitted by the 
other; but the Court could not rely on declara¬ 
tions thus made, and that too not on oath, in fur- 
theraure of the common purpose. They might go 
further j by substituting false parties, who might 
admit themselves to be parties in the cause, when 
they were not, and various impositions of this na¬ 
ture might be resorted to, to destroy the rights of 
the real parties. Even a decree of conji'ontatmi 
would not protect the Court in such a case, as the 

real 
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Seakle V 
Pkice. 


1 Manh is 


real parties might be unknown to the officers of 
_ the Court, unknown to the practisers, and certainly 
Tg, unknown to the Court itself; so that, in this way, 
a real marriage might be set aside, without the 
least knowledge on the part of those interested in 
it. It is, therefore, a clear rule, and a rule, founded 
on the necessity of the case, that the identity must 
be proved, by other testimony than that of the 
parties themselves; it must be proved by witnesses, 
who can speak to the facts from their own per¬ 
sonal knowledge. What could have been more 
easy in the present case, than for a person to have 
appeared to the decree of conjronlation, and have 
acknowledged herself the party in the cause ? It 
is therefore necessary, that the party should be 
produced to witnesses, who have known her in 
both characters, or to one witness, at least, who 
may have known her in each; why this was not 
done in the present case is a circumstance, perhaps, 
not easily explained, however nujcli it may be 
lamented, on account of tiie inconvenience that 
has been occasioned by it. 

The Court cannot but remark, that the result of 
the evidence on the prest nt case, conijiared with 
the principles that It has thus briefly laid down, 
appears liable to much objection. Mr. Phippen, 
the witness to the second mari i.ige, speaks only to 
his belief of the identity; on what he grounds such 
a belief does not apjicar, as he states no antecedent 
facts within his knowledge, from wdiich the Court 
can judge of its accuracy. On tlu‘ decree of con¬ 
frontation, the evidence adduced is that of two 
witnesses, who knew the party as Mrs. Pricct and 
who prove, that she then acknowledged herself to 
be the parly in the cause; so that this part of the 
case rests only on that acknowledgment, and 

10 that 
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that is insufficient. A decree of confrontation scahle 
is an assistance to the proof, only to be applied ^****^*‘ 
for on special grounds, and yet this is all that 1 March 18I6> 
has been done upon it in the present case. The 
other evidence, that of the admissions of the party 
in conversation, resolves itself into the same point, 
as, if the Court relies on that. It will pronounce a 
sentence upon the mere confession of parties. 

Under these circumstances, it is impossible that 
the Court can come to the conclusion, that there 
is sufficient evidence to satisfy the strict demands 
of the law, in a case like the present. If any 
case, however, can be produced where a party, 
after having had the benefit of one decree of con¬ 
frontation, has afterwards received the indulgence 
of another, (of the existence of which the Court 
much doubts) It will yield, though not without re¬ 
luctance, to the application now made. If, how¬ 
ever, no such case can be produced by the next 
Court day, It will then pronounce for a failure of 
proof, and dismiss the suit. 


On a subsequent day, it was shewn to the Court 
that three of the former witnesses had been re¬ 
examined, with the addition of one new witness ; 
that two of them deposed to tlic first marriage, 
and the otlu'r two to the second; that they had 
all liail an oppoi’tunity of seeing the wife, upon 
the occasion of her being examined at the police 
office, Queen-Square, upon a charge of bigamy, 
and that they all concurred now in identifying 
her. 


Judo- 
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s*AEtE». Judgment. 

P AlC K 

Sir William The Court was certainly of 

March 1816. Opinion, at the former hearing of the cause» that 
there was a materidl defect as to the identity of 
the party proceeded against. The indulgence oi‘ 
a decree of cmfrontation had been granted, but the 
result was not such as the Court was entitled to 
expect. It was necessary that the wife should have 
been confronted with a witness who knew her in 
both characters, or with two or more at the same 
time, who could separately identify her in each. 
The acknowledgment, however, by the party pro¬ 
duced, that she was the party in the cause, seemed 
to have been too much relied on. Acknowledg¬ 
ment, indeed, is a term, in such a case, improperly 
applied, as it is no acknowledgment at all, unless 
the party is otherwise proved to be the party in 
the cause ; and, without such proof, the acknow¬ 
ledgment is open to the suspicion of having been 
collusively made, and by another than the real 
party. The person, however, has now been seen 
by the witnesses, not indeed under a decree 
of confrontation, but under a confrontation other¬ 
wise effected, and the defect is supplied to the 
satisfaction of the Court. It is proved that the 
party thus confronted, is the person with respect to 
whom both the marriages are proved; the wit¬ 
nesses connect her with each, making a complete 
chain of evidence that she is one and the same 
person. The Court then is of opinion, that the 
p;roof is noW complete in all respects, and it has 
no longer any hesitation in signing the sentence 
of nullity accordingly. 
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FIELDER v. SMITH, otherwise NELSON, 
FALSELY CALLED FIELDER. 

^HIS was a suit instituted by John Fielder 
Esquire, of St. James*s Street^ against his wife, 
describing her as Sophia Aiigastat otherwise Sophia 
Smith, otherwise Nelson, Spinster, and falsely 
called Fielder, for a nullity of his marriage with 
her, on the ground of her minority, and a want of 
legal consent 

The marriage took place on the 13th of May 
1797i as between John Fielder and Sophia Nelson, 
a minor, by consent of Mary Nelson, widow, her 
mother, and in virtue of a licence obtained by 
Ml. Fielder, upon the joint affidavit of himself and 
Mrs. Nelson, It was stated, that there were twelve 
children, issue of the marriage j and the ground of 
nullity now assigned, was the minority of the wife, 
and that she was the illegitimate daughter of a 
Mrs. Nelson, formerly Smith, who, as the natural 
mother, had no right to give her consent; and 
that the marriage, having been solemnized, with¬ 
out the consent of a guardian appointed by the 
Court of Chancery, was void under the statute. 
The marriage was proved and not denied; and the 
birth of the minor, in August 1777 » and her bap¬ 
tism soon afterwards, as the daughter of Thomas 
and Mary Nelson, were iilso proved. 


NuHit7, by 
rea$on of the 
want of due 
coiiRenr: the 
mother, who had 
given consent, 
being alleged to 
be the ncUural 
mother. — 
Evidence on that 
point, how con* 
Mderedf—not 
ruffiaent; 
party dismissed. 


VOL. II. 
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JUD6- 
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i-inDEB w. Judgment. 

Sir William Scott. — This is a suit to dissolve 
12th/eft.!BIG. a marriage, which has taken place above twenty 
years ago, and, as far as appears from the family 
history of the parties, lias subsisted ever since with¬ 
out any attempt at interruption. It is a marriage, 
perfectly regular in form, had with the consent of 
tlie mother, the only person, primd facie, appear¬ 
ing to have the right of consent; and, at this 
distance of time, the Court is called upon to de¬ 
clare the marriage void, upon a principle of law, 
that such a consent is not the consent of an autho¬ 
rized person. 

It has been held, both here and in the Court of 
King's Bench, that the consent of the parents of 
illegitimate children, is not a consent within the 
meaning of the act. This has been matter of 
doubt j and it is perhaps a point notyet finally settled* 
as a case, raised upon it, is said to be now in progress, 
for the decision of the last court of resort.* In the 
present case, all persons interested concurred in the 
marriage, and it is now sought to be invalidated, 
upon this strict principle of law, the growth of 
latter times. It is hardly necessary to observe, that 
the feeling of the Court, as far as It can be pro¬ 
perly indulged, i& strong in favour of the marriage ; 
and the evidence must be of a very peremptory 
nature, that .should induce theC'ourt to pronounce 
such a marriage null and void. 

I'lie first and great question respects the marriage 
of the parents, since it is objected, that the mother 

'1 iiis is iiiidcrstood to have applied to the case of PruutiUf v. 
Hn^^hes, (vid. vol. i. p. .'IfiO.): but, it is believed, nothing further 
• doia upon it. 


10 


could 
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FlEtDIR 

Fielder. 


could not legally give consent, not being the lawful 
wife of the father; and the Court is now expected 
to pronounce on the marriage of persons, one of i2thFc4.j8)«». 
whom has long since been dead; and that those 
parties, while living together, were living in un¬ 
lawful cohabitation. Surely this would require 
the strongest attainable evidence to be produced. 

That they were living together without marriage 
is asserted upon two grounds; first, the reputation 
of tliat fact, and, secondly, that Nelson had a wife 
living at the time. 

It is certain, that the illegitimacy of a child may 
be proved hy probable evidence, perhaps by reputa¬ 
tion only ; but then the reputation must be clear 
and undoubted, — it must be uniform ; for if a repu¬ 
tation has existed both ways, the conclusion would 
be in favour of the marriage. Here the reputation 
is contradictory ^ a cohabitation for many years is 
proved, children were born, and the parties con¬ 
stantly passed for man and wife. There were, it 
is true, some jKjrsons that had their suspicions; but 
the general impression appears to have been, in 
favour of tlie connection being legitimate. Three 
witnesses only are produced on tlie point of repu¬ 
tation. Mr. WattSy an upholsterer, deposes, “ that 
“ he furnished a house for Mr. Nelson, upon his 
marriage with one Marp Kellj/; that the mar¬ 
riage took place in April 1771; that he, the de- 
“ jjonent, was not present at the marriage, but 

lie remembers their going out to be married; ' 

that, on ihclr return, they both acknowledged 
that they were married, and he dined with 
“ them upon the occasion ; that they lived togc- 
ther two or three years, but then disagi ced, and 
parted; that he, the deponent, was trustee for 

o 2 “ Mrs. 
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Fieldtr V. ** Mrs. ^e/ 5 ow; that he believes that she died 
« about the year 1792, but knows that she was 
i«h/<f 6 . 1 SI 6 . “ alive many years after the year 1788; that in 
** 1774 * Mr. Nelson removed into a street opposite 
« to the Pantheon, in Oaford Street, from thence to 
“ Gerrard Street, Soho, where he kept the Royal 
“ harder, and lastly to Drury Lane, in 1778, at 
“ all which places he kept a gaming-house, &c.; 
“ that whilst he lived in Gerrard Street, he went, 
‘‘ one evening, with deponent, toBagnigge Wells; 
“ that they there met with two young women, one 
“ of whom, Mary Smith, from that time, lived 
“ with Mr. Nelson as his wife; that they had four 
*• children, to one of which he, the deponent, 
“ stood godfather; that he believes it w’as Sophia 
“ Augusta, and that she was born in 1777 J that 
“ he often saw her during her infancy, and latterly 
“ at the house of her mother, in Pall Mall, as 
“ Fielder*' 

It is to be remarked, upon the degree of credit 
due to this man’s testimony, that though he deposes 
against the existence of any marriage, he had him¬ 
self attested the legitimacy of the child, by a 
solemn act in the house of God — that of being 
godfather to her, as “ the daugliter of Thomas 
“ and Mary Nelson** Considering, therefore, 
the habits of this man’s life, as disclosed by himself^ 
in his deposition, and the slight and contradictory 
nature of his evidence, he is not much to be 
relied on. 

The next witness is Ellison, who deposes “ that 
“ the parties were not married, though passing as 
“ husband and wife,”— he gives, as his only reason, 
his belief “ that the former wife, Mary Kelly, was 
alive at the time; that he remembered the day 

“ oi 
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** of the marriage with Mary Kellyt as he called 
** to wish them joy, and had cake and wine.” 
The law is, at all times, very unwilling to admit 
evidence to bastardize children; but here the 
balance of evidence is the other way. The minor 
was baptized as legitimate; her mother has 
stated, that she was improperly described by the 
name of Smithy and has sworn to her legitimacy 
to obtain the licence, and asserted it by giving 
her consent to the marriage, though she has not 
thought fit to enter into that subject, in her depo¬ 
sition. She had an undoubted right to decline 
doing so, if she thought proper, as the onus pro- 
bandi was upon the party prosecuting the suit; and 
he is not entitled to the assistance of any proof, which 
the law would not be disposed to enforce for him. 

Upon the fair result of this evidence, then, if 
reputation alone could be admitted, to establish the 
fact of an illicit intercourse, there is an insuf¬ 
ficiency for the purpose. As to the other ground, 
that of the former wife being living, at the time, 
\ihen this child was born, it rests solely upon the 
evidence of the two witnesses alluded to, un¬ 
supported by any documentary proof. No re¬ 
gister is produced, nor any person who can swear 
to their being present at the marriage. The mere 
fact of tlic parties going out, by themselves, with 
tlie avowed intention of being married, resting, as 
it does, only on the evidence of WattSy whose cre¬ 
dibility has been already remarked upon, of itself 
proves nothing; as, from the character and habits of 
life of Nelsony it is not improbable that this might 
be a simulated transaction; he might have designed 
it as a cloak to an illicit connection, without any 
marriage really passing. Neither is the fact, stated 

0 i by 


Figldex ». 
Ficlder. 

lath Btb. l»16. 
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Fielder l?y the same witness, of his being a trustee of the 
Fielder.^ wife, Aliy proof of the marriage, as his trusteeship 
i2iiiFi-6.i8ic. might have been under the separation. There is 
also no proof, that she did not die before the se¬ 
cond reputed marriage j for though it is in the 
deposition of Watts^ that she was alive after the 
year I788, yet no grounds are stated for that 
opinion. The other witness states nothing more 
than his calling to wish them joy—a fact which is 
open to similar observations; and if a marriage 
really had passed, it might easily have been traced, 
and tlierc is no doubt, that it would have been 
proved more decidedly. The evidence to the 
contrary is, therefore, too slight to operate to the 
dissolution of a marriage, sufficiently proved and 
admitted; had with the consent of the mother; 
and, in every other respect, perfectly regular. 

Upon the whole of this case, the Court is of 
opinion, that there is such an imperfection in the 
evidence, as ought, under the circumstances of the 
case, to be considered sufficient to destroy the 
claim of the party proceeding to a sentence of 
nullity. It therefore pronounces for a failure of 
proof, and dismisses the wife from the suit. 
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BRISCO t;. BRISCO. 


'J’HIS was a question as to the alimony to be istJWflrcAi^is. 

allowed to Lady Brhco, during the dependance Alimony, pd- 
of a suit, instituted by her against her husband, divorce, propor- 
Sir TVastel Brisco, for a divorce, on a charge of foSroimTwnL, 
cruelty and adultery. 

•f J addition to sepa« 


Judgment. 


rate iniome. 


Sir William Scott.—This suit, originally began as 
a suit, brought by Lady Bnsco, for cruelty and 
adultery, against Sir Wastel Brisco j but it has now 
assumed the shape of recrimination, by a charge 
of adultery against her. The allegation of facul¬ 
ties, as it is technically called, was given in, as the 
first step in a question of alimony, early in the year 
1814 . It is always desirable, that an allegation of 
this nature should be given at an early period; and 
that the question of alimony should be disposed of, 
in the first stage of the proceedings, to prevent the 
husband being unnecessarily harassed, with suits 
and demands for his wife*s debts. After the ad¬ 
mission of the allegation, some objections had been 
taken to the answers of Sir Wastel Brisco, one of 
which objections, ** the want of a sufficient speci- 
fication of the value of an house, and some de- 
“ mesne lands, occupied by himself,’* was held 
sufficient for the Court to reciuire further answers 
upon those points. It appears, that he thought, 
tliat, as this house and domain, or park, were occu¬ 
pied by himself, as they had been also by his 
ancestors, fhey should not be charged; a mis¬ 
take, which might easily occur j for it does no^ 
usually happen, that Gentlemen appreciate their 
mansion-house and demesnes, as if they were to 
be let. It was not iinjiroper, therefore, in him to 

o ■}< take 
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Brisco v. take time to consider upon the terms of his an- 
swers, (whicli he gave in by the end of that year)^ 
uxMareh 1816 . before he inserted the exact specification of the 
value of this part of his property. 

Now, undoubtedly, though it is usual for the 
party to accept the answers, particularly when re¬ 
formed by order of the Court, the wife is not 
compelled to acquiesce in the valuation of her 
husband, and it is open to her to examine wit¬ 
nesses, if she thinks proper: this, however, is a 
right not to be exercised wantonly, but with great 
caution and tenderness. It is hardly ever neces¬ 
sary, in cases of considerable property, to enter 
into an inquisitorial scrutiny of its exact value: 
it is to be taken upon a fair general estimate. 
Here, however. Lady Brisco charged the value 
of a particular property at .12000 per annum, 
which Sir Wastel set at 5^350. So great a 
difference as this induced the Court to go into 
the inquiry: upon the result of which it now 
turns out, that Lady Briscoes valuation is enor¬ 
mous, and unfounded in the extreme; and that 
even Sir WasteV^ is above the real value. This is 
a misrepresentation, which the Court must consider 
to have been imposed upon the party herself; as 
It is unwilling to suppose, that she designed such 
an imposition upon the Court. By what witnesses 
is this valuation supported ? by two only, who have 
been in open hostility to Sir Wastel Brisco, perse¬ 
cuting him with law-suits, and indicting his steward 
for perjury, but' prevented by the grand jury in¬ 
dignantly rejecting the bill. The testimony of 
^uch witnesses is of a piece with the allegation, 
upon which they were examined, and is utterly 
undeserving of credit. 


Taking 
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Taking the whole of Sir Wastel Briscc^^ in- biii«co». 
come, upon the fairest calculation warranted by °***°°* 
the proof, the Court is of opinion that, taken mMurehi 9 \$. 
altogether, it may be considered to be £2,600 per 
annum; subject, however, to an immense deprecia¬ 
tion, from the present state of landed property; the 
extent of which cannot be foreseen, no man know¬ 
ing what he shall receive; some farms being let at 
rents reduced 25 per cent., others paying no rent 
at all, and others tlirown up altogether. It has 
been said, that all this might be temporary; so 
may the continuance of the present suit; but the 
one appears, at present, as improbable as the other. 

Supposing every thing had been clear, in the case, 
the Court might have been inclined, perhaps, to 
allow one-fifth of the whole property to the com¬ 
plainant, including her pin-money. This would be 
quite as much as is necessary for her suitable 
maintenance, in a situation calling, as her’s does, for 
retirement and prudence; and in which she must 
be expected to have some little regard, for the 
interests of her husband and her family. He has 
to maintain the expences of the suit, which have 
been carried to an extent, of which the Court hopes 
never to see such another instance; and, as a 
country Gentleman, living in his own county, he 
has to support the dignity kept up by his ancestors, 
and has also to maintain his three children. 

'These would have been considerations, which 
would have had great influence with the Court, 
even if there had been no misconduct on the 
part of the lady; but she has launched out into 
expenditures to an astonishing amount, with no ne¬ 
cessity to justify them. There appears to have been 
orders given to tradesmen for plate, clothes, linen* 

china, 
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Bri-co V. china, horses, and carriage, &c. with no communka- 
tion with the unfortunate husband, .who was to pay 
mMarch 1816 . for tfiem, and whilst litigation was going on, which 
prevented the Court from proceeding in the allot¬ 
ment of alimony. It has been said, that this was 
done to replace the clothes burnt by her husband y 
it is admitted, that he did burn some, and he assigns 
as a reason “ that he burnt them to induce her to 
“ write for some more from the place, where she 
“ had left them,” an extraordinary reason, and 
certainly a most unfortunate expedient. The 
carriage too, and plate, if ordered on the autho¬ 
rity of Jier father, should have been at his ex¬ 
pence, so as to secure her husband from the 
payment j but the bills are sent to him. The 
father dies, and it does not appear, that his 
executors have ever been applied to, on the 
subject. It has now been said, that Lady Brisco 
is ready to give up the articles in her own pos¬ 
session. This will be but a secondary satisfaction 
if made; there is, however, nothing to prevent her 
converting them into money for herselfi if she is 
so minded. Under all these circumstances, where 
enormous expences are thrown upon the husband, 
in every mode, to which female extravagance can 
apply itself, if the Court did not feel that by order¬ 
ing alimony. It was most consulting the protection 
of the husband, It would hardly be disposed to 
allot any alimony at all. Under all considerations, 
however, the Court allots the sum of £200 per 
annum, in addition to the sum of J, 200 per annum 
pin-money.* 


* Affirmed on this point, in proceedings in the Court of Arches, 
20th May 1819; and in the Court of Delegates, 15th fei. 1820. 
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WILSON y. WILSON. 


^^HIS was a suit of divorce by reason of adul¬ 
tery, brought by the husband, in which appli¬ 
cation was made on the part of the wife, that she 
might be allowed to have her costs paid, as in¬ 
curred, during the suit. 

In support of this prayer, it was said, that the 
husband had dissipated a considerable fortune, 
which the wife had brought; and still retained 
for which he paid no interest; that there 
was no instance, in which the wife had been refused 
her costs, in a suit instituted against her. 

On the other side, it was contended, that costs 
and alimony stood on the same principle — the pre¬ 
sumption that the wife had no separate income ; and 
both claims had been denied on the same grounds. 
The cases of Furst v. Fursl, Consist. 17S9> and 
Holmes v. Holmes, Arches 1 755, an d Davis v. Davis, 
1789 , were cited, by which this point Jiad been 
determined In the present case, the wife had a 
separate income of .€440, and the husband €400; 
that if it could be considered as one income, the 
Court would not, for alimony, grant a moiety to 
the wife. It would not therefore deduct from the 
income of the husband, in order to spare an equal 
income, which the wife now actually possessed. 


16tli iUarr/t 

1797.* 

Costs of the wife, 
having a suffi¬ 
cient indepen¬ 
dent income, not 
allowed to be 
taxed, against the 
husband, during 
the proceedings. 


* A report of this case has been obtained and inserted, though 
out of its order of date, as connected with the subject of the pre¬ 
ceding case, and referring to former authority .—Vide infra, Davis 
V, Davis, page 204. 


JUDG 
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Wilson v. JUDGMENT. 

wiLsow. WilUam Scott, — In suits instituted either by 

16 thMar.i 797 . the husband or the wife, (for I consider that fact 
to be indifferent,) the wife is a privileged suitor as 
to costs and alimony ; and on the same principle,, 
that the whole property is supposed, by law, to be 
in the husband. If the wife therefore is under the 
necessity of living apart, it is also necessary, that 
she should be subsisted, during the pendency of 
the suit; and that she should be enabled to procure 
justice, by being provided with the means of de¬ 
fence. This arises out of the ordinary condition 
of connubial society, and the state of the property, 
between the parties, as usually vested, under the 
more aficient law of the kingdom. 

If it should happen, as by the introduction of 
other principles, and operation of law, it often may 
that the wife has an income correspondent to her 
own expences, and the necessary expences of the 
suit, (for both must appear,) there is no longer the 
same reason, that she should be a privileged suitor. 
It may turn out that, on the result of'the proceed¬ 
ings, she may be still entitled to her costs; but, by 
a variety of cases — particularly the last of those 
mentioned*, in which I was of counsel, it has 

been 


* The case of Davia v. Davia, Arches, 1789, was the subject of 
much discussion, on the principle, and on the authority of former 
practice, and was argued at length by Dr. Compton and Dr. Scott, 
oq the part of the wife, and by Dr. Harris and Dr. Bever, on the 
part of the husband. 

JTuocmsnt. —Sir IV. Wynne .—^This is a suit for separation, by 
reason of cruelty and adultery, brought by the wife against the hus¬ 
band. An appearance has been given on the part of the husband, 
and a iibel and issue, confessing the marriage, bu^ otherwise con¬ 
testing 
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been decided, that where there is an independent wusow v. 
income, competent to the support of the wife, and 
the maintenance of the suit, the privilege is no lethii&r.irs:. 
longer considered to continue. In the present in¬ 
come of the parties there is almost an equality, and 
the Court will not look back to what may have been 
dissipated; observing only, that what has been dissi¬ 
pated, in the present case, appears to have been 

so 


testing the said negatively. The cause then is come to that stage 
where, in ordinary cases, the proctor for the wife usually prays costs. 
The general rule is admitted, that, in all cases, the wife's proctor 
is at liberjiy, at this period, to porrect his bill, and pray it to be 
taxed against the husband; but it is stated, that the present 
case ought to be an exception to that rule. It is alleged in the 
act of court, that she had, at the marriage, ^160 a year, which 
was secured to her separate use, and of which she is now pos¬ 
sessed — that he is a clergyman unbeneficed, having no cure or 
faculties, to enable him to pay her costs ; and that, under such 
special circumstances, the general rule ought not to prevail. 
It has been argued, that it is laid down, as a rule without ex¬ 
ception, (save as to the case of a pauper, who sues as such), that, 
let the faculties of the husband be what they may, the proctor 
of the woman may porrect his bill of costs de die in dietUt and 
the Court will decree payment. 

It is admitted, that the principle, on which the rule is founded, 
is, that under the ancient law of the country, the wife is pre¬ 
sumed to have no separate fortune, and that by marriage every 
thing becomes the property of the husband; yet it has been 
said, that although facts may be established to rebut the pre¬ 
sumption ; although the husband could prove the law of the 
country inverted—yet that costs must still be given, the rule 
admitting of no exception. If it were so, 1 should feel myself 
much inclined to depart from such absurdity; but I am not 
under those difficulties. There are instances occurring to my 
relief, where the contrary doctrine has been laid down ; the first 
case is Holms v. Holmes, heard in the Arches, 3d Feb, 1755, on an 
appeal from the Consistory Court of London. It was, in the first 
instance, a suit for restitution of conjugal rights;—in the Arches, 
the wife's proctor porrected his bill, praying costs to be taxed 
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witsoN i>. SO dissipated not without the assistance of the wife* 
Wilson. at tlic fact, tha 4 ; she has ^^*440, with a pros- 

) 6 Uiitf«r.i 707 . pect of increase, for herself alone, the husband 
only .^400 for himself and family, I am of 
opinion, that it would be injurious to the husband 
to make any such allowance; and that there is no 
reason for it; and, therefore, I reject the applica¬ 
tion of the wife. 

in both courts ; the husband objected thereto, .stated that he was 
a bankrupt, and worth nothing, and that she had sGSOO a year, 
and a considerable personal estate in trust for her separate use. 
She .set forth in affidavit that he had in the marriage deceived 
her, that he had defrauded her, and a commission of bankruptcy 
had issued against him at the suit of her trustees; and .>he ad¬ 
mitted, that she had .£2,000 in money, .£500 in plate, but not 
more than sufficient for her decent maintenance. The Judge 
said, “ that it was a rule, that the husband should pay costs on 
“ whichever side the suit began, but that it was founded on the 
“ presumption, that he had every thing, and the wife nothing ; 
" that where the contrary appeared, the law and presump- 

tion were done awayand he cited a case. Pierce v. Pierce, 
before Dr. Edmunds, Chancellor of London', in which, on petition 
for alimony and cost.s, it appeared that the wife had ^£200 a year 
to her own use, the husband was a gentleman-pensioner of 
.^100 a year salary, had children, and was much in debt. The 
Court gave neither alimony or costs — the wife appealed to the 
Arches — Dr. Pettaworlh, the dean, on the notion in Dr. 5coU’s 
argument, allowed costs, bill not alimony. From thence, the 
husband appealed to the Delegates, where the first sentence was 
affirmed. 

These cases completely shew, that where the foundation of 
the rule is taken away, the rule will fail. In both it was ad¬ 
judged, that neither costs or alimony were due ; I have only to 
consider, therefore, what are the facts in the present case. The 
wife admits she has j€ 160 a year, which she enjoys; the husband 
has sworn, thait he can only do occasional duty as a clergyman, is 
prevented frequently from that by illness, and has no income or 
property whatever. No situation can be more distressed; and 
1 think, if I can do it, that I ought t(t reject the prayer of the wife’s 
proctor. I am of opinion, that the cases I have before stated, 
will warrant me in so doing, and I reject such prayer accordingly.' 




CONSISTORY COURT OF LONDON. 



MEDDOWCROFT t;. GREGORY, 

FALSELY CALLING HERSELF MEDDOWCROFT. 


'J'HIS was a suit of nullity of marriage, insti¬ 
tuted by the father of the husband, on his own 
behalf, by reason of minority and undue publica¬ 
tion of banns. The libel also pleaded that the 
marriage had been contracted clandestinely and 
Jraiidvlently* 

On the part of the father. Dr. Swaljey and Dr. 
Liishington contended, that it was not necessary 
to shew actual deceit, if the publication was such 

as 


12th July 1S16> 

Nullity of mar¬ 
riage, by banns, 
by reason of 
minority and 
want of consent 
of the father. 
On the suit of 
the father,s us- 
Mined.—Vide 
tacts. 


* It appeared that Mr. W. Meddowcroft, the minor, had been 
brought up and educated by his uncle, Mr. J. Meddowcroft, a 
solicitor in Gray's Inn, On completing his education, he was 
received into his uncle’s olhce, and articled to him in his pro¬ 
fession of a solicitor. Whilst serving his clerkship, and when 
about the age of eighteen, he was placed as a boarder in the 
house of a Miss Leio'ts of Derotishirc Street, Queen Square, where 
he became actiuaintcd with the lady proceeded against in the 
present suit, Mrs. Mary Gr*\ )ry, a widow, about the age of thirty. 
An altachinent took phice between them, which idtiniately led 
to the marriage in cjiiestion, on the 28th of February 1815. 

Mr. J. Meddoweroft, the uncle, proved, that about Jpr’il or 
May 1814, his nephew first disclosed to him his attachment, by 
letter, and requested his consent to the marriage. He, in reply, 
told him that he was not of an age K* talk on such a subject, 
and threatened to turn him out of doois if he persisted in the 
idea. He also went to Miss Lewis’s, to make inquiries on the 
subject; upon which occasion, Mrs. Gregory introduced herself 
to him, and apprized him that his nephew had hopes of ulti¬ 
mately obtaining his consent; but he then positively e.\prcsscd 
his dissent, and assiircd her that their mutual ruin would be the 
inevitable consequence of such a match, a^i he should turn his 

nephew 
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as was adapted to deceive; and that publication 
geigort. would be vitiated by any variation that tended to 
conceal the identity of the parties; that the differ* 
12 Juhf 1816 , material, and such as fully 

produced the effect of concealment. Some illus¬ 
trations were referred to, of what might or might 
not be material variations; and reference was made 
to the case of Mather v. Neigh *, in which a publi¬ 
cation in the name of Wright instead of Neigh was 
held false. 

On the other side, Dr. Jmner and Dr. Dodson 
contended, that the Court would be tender of an¬ 
nulling 


tiephew out of doors, and discard him for ever. He repeated 
these assurances to her upon several subsequent occasions, until 
she signified to him, that, as he was so positive in his determi¬ 
nation, she had given up the matter, and should think no 
more of it. He afterwards removed his nephew to lodgings in 
Cook's Courtf Carey-Street, and remained in entire ignorance of 
the marriage until informed of it by a friend, about November 
1815. He made vaiious inquiries, and also endeavoured to as¬ 
certain the fact from his nephew, but without success; until, in 
January 1816, Mrs. Gregory called upon him, in Gray's Inn, and 
confirmed the fact, stating the particulars ; upon which he ani¬ 
madverted with some warmth on her conduct, and threatened to 
prosecute her for a conspiracy. He then repaired to the parish 
church of St. James, QerkenweU, where the marriage took place, 
and inspected the marriage-register, the entry in which was made 
in the tight names of the parties. He examined likewise a book 
kept by the parish-clerk at his own house, in which he entered 
the names of parties, on application being made to him for the 
publication of bann^, and found the entry to have been as be¬ 
tween “ WUlvam Widovjcroft, a bachelor, and Mary Gregory 
“ widow.” The parish-clerk informed him, that the names were 
copied from thi^ book into the regular banns book for publica- 
Uoa; and, on inspecting the entry there, it appeared to have 

* Consist. 10th Juty 1607. 

been 
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nulling contracts actually solemnized^ unless under 
such circumstances as were clearly in breach of 
the provisions of the act. The construction, which 
had hitherto been put on the act, was admitted to 
be sound; but the Court would not extend the 
restrictions further, than was necessary to afford 
adequate protection to the rights, to be secured by 
the marriage act. In a case, where fraud was 
pleaded in direct terms, it was a material failure of 
proof, that no evidence had been offered to that 
effect. There was no act that bore such an aspect. 
The uncle had been apprized of the intention; and 
if he iiad heard the publication in the form in wliich 

it 


Mgddow- 

CROtT V, 

Grecort. . 


l‘2th Juljf 1816< 


been altered from “ fVulowcrofl ’’ to Meddoweroft, partly in ink 
of a different colour to that of the original writing, and partly by 
an erasure with a knife. 

Mrs. Ann Alexander, a boarder in Miss Lewies house at the 
time Mr. JV. Meddoweroft and Mrs. Gregory were there, deposed 
to her impression of Mrs. Gregory*% endeavouring, by her con¬ 
stant attentions, to attach Mr. Meddoweroft to her. Mrs. Alex-- 
ander took upon herself to express her opinion of the impropriety 
of this conduct, and the probable uneasiness that would ensue 
from it to Mrs.but without effect. 

Upon the latter removing from Mrs.LcM'ii’s, she took private 
lodgings in the same street, where she w'as visited by Mrs. Alex^ 
ander, whom, in February 181.5, she informed of the intended 
marriage, observing that it was to be clandestine, and, above all, 
to be kept from the knowledge of Mr. Meiblowcrofl's uncle, and 
that she had sent the banns for publication. Mrs. Alexander 
was then invited, and consented to be present at the marriage ; 
and, accordingly, she was so, no other person being present, ex*- 
cept the parish-clerk, who gave the bride away. When they 
were about to sign the marriage entry, the mistake of the name 
in the banns-book was discovered, and altered by tlic minister 
or clerk from “ Widoweroft" to MeddowerofL 

Mrs. Elizabeth Bradley, in whose house Mrs. Gregory took 
lodgings on removing from Miss Lewis’s, confirmed the clandes¬ 
tine courtship, and proved that Mrs. Gregory applied to her to 

VOL, II. f g«t 
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mbd&ow- it was made, he could not have been deceived. 

CROFT V _ ^ 

Gregoiiy. The father was at a distance from London^ and 
there could be no object to alter the name on his 
lath j«/yj 816 . The names were rightly delivered; and it 

was owing to the mistake of the daughter of the 
clerk, that they were wrongly taken down. 

Tliere may have been cases where fraud has been 
practised, or a name assumed, to which the party 
was, in no manner, entitled, which, of course, would 
not bear upon this case. The distinction is laid 
down in the cases of The King v. Inhabitants of 
Billinghiirst*, and The King v. Inhabitants of 
Burton^on-Trenti, in which the marriages were 

get the banns put up. She asked why they could not wait until 
Mr. Meddovocrqft was of age? but was informed by Mrs.Gregory, 
that it was intended to keep the marriage a secret, especially 
from Mr. Meddowsref^s uncle, if possible; and she then inquired 
what church she would recommend to have the banns put up a*. 
After mentioning several, Mrs. Bradley suggested Clerkenwell 
church, as being as little likely as any for them to be known at 
by the publication; to which Mrs. Gregory assented, and then 
wrote the names and necessary instructions on a slip of paper, 
wliich Mrs. Bradley^ without reading, took to the parish-clerk's 
house, and delivered to his daughter, who entered them in his 
book. Mr. Penny, the parish-clerk, confirmed what he had 
stated to Mr. Meddoweroft, respecting the transcribing of the 
names from his book into the banns-book; and proved, from 
the three marks drawn across the names, that they had been 
published three times in the name “ mdoweroft;’ as it originally 
stood. He further stated, that it is always his custom in mar¬ 
riages by banns to ask the parties, before the entry is signed, 
whether their names are spelt right in the banns book; and 
upon doing so in the present instance, the mistake of the names 
was discovered; but the clergyman treating it as a thing of no 
consequence, the clerk made the alteration. The minority and 
non-consent were fully proved by several of Mr. Meddowero/^a 
relations. 

♦ 3 Maule A Selwyn, p. 250. Pid. cases there cited, 

1 Ib. p, 537. 


10 


held 
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BURGESS w. BURGESS. 


YHIS was a cause of restitution of conjugal loth ja/y isir, 
rights, instituted by Mrs, Burgess, in which an Divorce, by rn. 
allegation was given, on the part of Mr. Burgess, 
pleading the adultery of the wife, and praying 
divorce on that ground. conneaed 

" with the act of 


Judgment. 


the wife, ad* 
mitted. 


Sir William Scott, — This suit commenced by a 
citation on the part of the wife. The prayer of 
Mrs. Burgess is met by an allegation on the part 
of the husband, pleading facts of adultery, and, 
on that ground, praying the legal remedy of 
divorce. A responsive allegation has been given 
in by the wife: witnesses have been examined on 
both pleas; and, upon their evidence, the case now 
comes on for hearing. 

It is proper that 1 should consider, in the first 
place, the proofs of the charge against the wife; 
because if that is sufficiently proved, it will exclude 
her prayer for a restitution of conjugal rights; and 
if it is not proved, it will exclude his prayer for a 
divorce, and he will still lie under the necessity of 
cohabitation with her. 

The marriage is admitted and proved on both 
sides; it took place at Lambeth in the month of 
August 1802, and the parties lived together from 
that time until January 1812, and had several 
children. It appears, that Mr. Lane, a young gen¬ 
tleman, was introduced into this family about the 
latter ^ind of the year 1813, or beginning of 1814; 

that 
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• Burgess ». that Until that time the husband and wife had lived 
in a sufficient degree of amity. He was an afiection- 
loth JuZy 18 J 7 - ate husband, and fond of seeing his wife admired; 

and she met his affection with no return of unkind- 
ness on her part; their harmony was uninterrupted, 
notwithstanding differences which had occurred 
with respect to the settlement of some family pro¬ 
perty ; and it does not appear to have been affected 
by any waywardness of disposition on her part. 
There was no ground to complain of any want of 
attachment on the part of the husband: If any 
thing was to be observed, he might be said to have 
entertained a blind confidence in her, unsuspicious 
of those consequences, which might have been 
anticipated by a man of greater caution. In short, 
nothing materially aflccted their domestic peace, 
until Mr.Xawewas introduced into the family; 
caressed and courted by the husband, and unhap¬ 
pily by the wife'also, if the facts charged arc true. 

In September 1814, Mr. and Mrs. Burgeis^ with 
their two children, went on a visit to the Reverend 
Mr. Lloyd, a friend of theirs, at his living,- in North¬ 
amptonshire, Mx,Lane accompanied them. The 
visit appears to have lasted about a fortnight, and, 
during that time, Mrs. Burgess'^ conduct to Mr. 
Lane attracted Mr. Lloyd^% observation: he says, 
** that he observed Mr. Lane was very attentive to 
“ her, and that she appeared desirous of attracting 
“ and engrossing his attention; that she was 
“ always desirous of sitting next to him at table, 

. “ and on various other occasions, either in the 
“ carriage or on the barouche box; but that he 
“ never saw any thing in her conduct that ap- 
proached to indecent familiarity, nor were any 
“ liberties taken in his presence, but she showed a 

“ par- 
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held good; and, in the present case, the Court 
cannot consider the variation to have been such, 
as will affect the validity of the marriage* 

In reply, it was said, that it was not necessary 
to prove the fraud in a specific manner; that it was 
enough if there was actual concealment. If the 
clergyman had made the mistake, and there had 
been the animus publkandi, it might have been a 
different case; but it was clear, that there was an 
intention to conceal; for the name was entered 
wrongly also in another particular, as it had stood 
originally Widoiwcrqftt and was altered to We~ 
dowcrqft. 

Judgment. 

Sir William iS'co//.—This is a proceeding of the 
father, to dissolve a maixiage of his son, on the 
ground, that it was had without his consent; the 
son being a minor, and the marriage being had 
without publication of banns. The Act requires, 
if not in words, yet in fact and reasonable con¬ 
struction, that the publication should be regularly 
made in the true names. It appears, in the pre¬ 
sent case, that the young man had two uncles 
residenf in London, who watched over him with 
parental regard, put him to school, and afterwards 
placed him with a solicitor, and sent him to lodge 
at the house of a Mrs. Lewis, where Mrs. Gregory 
was also a lodger. An attachment took place, 
though under a very considerable disparity of age, 
he being a minor, and she above thirty. Whether 
there was any other disparity, in their circum¬ 
stances, or whether the young man had any pro¬ 
vision, which was likely to have been an object, in 
procuring this marriage, does not appear. It is 

p 2 clear. 
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Meddow- 

CnOFT |). 

Gregory. 


3 *lh July 1816 , 


clear, however, that tlie difference of age alone 
rendered it a very imprudent connexion for a 
young man, who was then in the course of his 
education. It was so considered by one of his 
uncles, wlio, on being informed of the intention, 
expressed his entire disapprobation, both to his 
nephew, and to the lady. The young man was 
withdrawn to another house, for the ])urpose of 
breaking off’ the connexion, though without effect. 
The intimacy was continued—and they were mar¬ 
ried—and it was not till some months afterwards, 
that the uncle heanl of it, when he was very angry. 

Tile facts appear to be shortly these: — that 
Mrs. Alejcaiidcr was the only person to whom it 
was communicated, with a request that she would 
attend, with w’hich she complied. Another woman, 
who kept a perfumer’s shop, by the name of Brad¬ 
ley, was employed to carry notice of the banns to 
St. Jo1m*s, Ckrkeirji'cll ; and it appears, that on 
consultation with the friends of the wife, it was 
thought right, that the banns sliould be published, 
where there might be the least chance of the young 
man’s relations hearing of them. There is, in this, 
undoubted concealment: a consultation to choose 
an obscure church, where there was little likeli¬ 
hood, that the publication would come to the know¬ 
ledge of his friends—the very effect which it is the 
object and the policy of the Act to prevent. Mrs. 
Bradley took the notice of the names, in the hand¬ 
writing of Mrs. Gregory, to the clerk, but he was 
not at holnc. The Court cannot refrain from ob¬ 
serving, on this statement, how very loosely a 
matter of such importance is conducted, in this 
town. The notice was received by his daughter, 
pntered in a private book, and afterwards trans¬ 
planted 
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planted into the regular banns-book, being written meddo\». 
in the first Widowcrqft, in the second WedowcrqfL gJemrt. 

At the marriage, it appears they were, for the first -— 

time, altered to the right names, the publication 
having been in the name of Wedowcrojl, instead of 
MeddowerofL 

It has been contended, that where no fraud is 
practised, though the names may be so distorted, 
as to be quite different, it will not vitiate the mar¬ 
riage j but no authority has been cited for that 
position. Mrs. Bradley^ who delivered the notice, 
knew nothing but “ that they were given by Mrs. 

Gregory on a slip of paper,” and she did nothing 
more than convey them. I must take it, therefore, 

I think, that the clerk’s daughter received the 
names as they were actually sent, and intended to 
be published. 

The first question is then, whether there was any 
fraud designed ? and it is said, none; because the 
parish was one where his friends were not likely to 
attend. When, however, all is done, that could be 
done, to conceal the publication, but so as not to 
invalidate the marriage, according to the expec¬ 
tation of the parties, it has no weight, to repel 
the imputation of fraud, that it was in a dis¬ 
tant church. It is said, that the alteration would 
have betn more material, if fraud had been in¬ 
tended j but I am of opinion, that the alteration 
is, ill itself; material, as it varies the substance of 
the name; and being in the initials of the name, 
it is more conspicuous and effectual, than a varia- ^ 
tion of the same extent merely in the body of it. 

It is only in late times, that great exactness has 
been used, in spelling the names of families, which 

i» 3 were 
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*2] 4. 

meouow. were formerly written in many different ways: and 

CliOVT V* w 9 

Grecokt. there may be cases, in which it might be reasonable, 
that an allowance should be made for errors of 
12th July 1816. kind. But I am of opinion, that this altera¬ 
tion is so material, that it was likely to deceive, 
and intended so to do. The uncle, indeed, who 
had an intimation of the designs of the parties, 
might not have been deceived j but friends, who 
were not acquainted with the clandestine inten¬ 
tion, might naturally be imposed upon by this al¬ 
teration. The Court cannot doubt, that it was 
intended to elude the vigilance of parental au¬ 
thority. 

It is proved to have been the object of the 
parties, to effect a clandestine marriage ; and this 
cannot be considered otherwise, than as an auxi¬ 
liary circumstance, and as part of the concerted 
plan. The husband appears not to have been co¬ 
nusant of this particular fact, since he discovered 
the variation at the marriage, and desired, that it 
might be set right, and it was accordingly cor¬ 
rected. 

On the whole of these circumstances, I have no 
hesitation in pronouncing this to have been a 
fraudulent publication, and effected for fraudulent 
purposes; and that the name was altered to elude 
the knowledge of the father. I must, therefore, 
declare this marriage to be null and void, under 
the’ provisions of the Statute. 
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WYATT, FALSELY CALLED HENRY, V, HENRY. 


'J’HIS was a proceeding at the instance of Char* aoth/nneisir. 

lotte Wyatt otherwise Henry^ and wife of of mar 
Thomas, otherwise Charles Henry, of Ealing, Mid- nag^ ty»p«»>- 

7f 1 • licition of baiiiif 

dlesex^ against him, to annul a marriage which had in a false name, 
been solemnized between them, on the ground of * 

an undue publication of banns. 

When the cause was about to be opened, Sir 
William Scott observed, “ This being a suit unde¬ 
fended by any counsel, on the part of the party 
proceeded against, is a circumstance greatly to 
excite the vigilance of the Court; and I here re¬ 
mark, that it id the determination of the Court 
never to hear any causes of nullity of marriage,., 
unless they are defended by counsel. In cases of 
such importance, as those involving the dissolution 
of the marriage contract, and where the absence 
of all defence tends to the presumption of collu¬ 
sion, it is too much to expect, that the Court 
should take upon itself the responsibility of sus¬ 
taining, exclusively, the cause of the defending 
party. The Court has, however, read the libel 
and evidence very attentively, and will point out 
to the counsel for the complaining party, those 
parts of the case to which It will require them, 
particularly, to address their attention, leaving it 
to their discretion to advert to such other parts, 
as they may think proper.” 

p 4 
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Wyatt p. 
Henhy. 

30th JHne 181 7 . 


The Jibel states, “ that Thomas Henry^ the 
“ party proceeded against, was the natural and 
“ lawful son of Thomas and Marcella Henry, and 
“ was born on or about the 21st of May 1789, in 
“ the village Rathsan, in the parish of Kihamet, 
“ in the diocese of Killala, and county of Shgo, Ire- 
“ land; that search had been made in the registers of 
“ that and the neighbouring parishes, but no entry 
“ of Ids birth or baptism could be found; that 
“ his parents being Roman Catholics, lie was bap- 
“ tised privately at home, by a priest of that per- 
“ suasion; that they had five children besides, 
“ who were baptised in a similar manner; that 
“ Miles Henry, the uncle of Thpmas, and who 
“ was an apothecary in Ireland, having taken the 
“ two elder children into his shop, and ultimately 
“ provided for them, in 1802 took Thomas Henry 
“ as his assistant, and sent him at the same time 
“ to a school in the neighbourhood; that upon his 
“ uncle’s death in 1801-, he w'ent into the employ 
“ of a gentleman, who was apothecary to the 
“ Royal Hospital at Kilmainham, in Dublin, and 
“ afterwards returned, and went into practice for 
“ himself at Sligo, where, on the 5th of February 
** 1808, he married one Fliza Robinson, according 
“ to the ceremonies of the Roman Catholic cliurcli, 

but soon afterwards deserted her, and came to 
“ England, and that, during all this time, he 
•* passed and was married by his proper name of 

Thomas only.” 

All this private history of the party is fully esta¬ 
blished ; but the libel then goes on to plead, “ that 
“ on the 1st of July 1812, Thomas Henry was 
“ married to the complainant, Charlotte Wyatt, at 

“ the 
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•* the parish church of Christ Chttrch^ Surry^ WrATt #. 

** under the assumed name of Charles Henryi and 
in virtue of a publication of banns in that soth/Kiu 1017. 
** name.” 

Tile first point, therefore, to be proved is, that 
the Thomas Henry, to whom all these occurrences 
in Ireland apply, is the Charles Henry who ytaiA 
married at Christ Church —the contrary being, the 
inference that results from the diversity of the 
names 3 for, unless this point is established, all the 
Irish history goes for nothing. If this was esta¬ 
blished, the next proposition to be made out would 
be, that the name of Charles had not been sub- 
sequently acquired; that, not being a baptismid 
name, it also was not adopted or used in common 
parlance; and that the former continued to be his 
only proper name, and the only one in general use. 

If this proposition should be made out, it would 
still remain to be shewn, that the marriage was an 
act of fraud committed on the complaining party, 
and that she was not an equal participator with 
him in the fraud of the transaction. 

Now, there is a total blank in the evidence as to 
the name or connections in life of this Thomas 
Henry, from the time he quitted Ireland in 1810 
until the marriage in July 181^. It does not 
appear by what name he passed, or was known, 
during that interval, except from his own admis¬ 
sion. It is pleaded, ** that, in the November fol- 
** lowing the marriage, he was taken into custody, 

« and examined at Bow Street, on a charge of 
bigamy, and that he then admitted his real name 
was Henry” Admissions of parties, however, 
in cases of this description, are open to great sus- 
VOL. II. * p 5 picion, 
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wrttTT V. pickm, aind it is unsafe for the Court to rely upon 
them. 

Mjune rsn. !» support of the prayer, Dr. Arnold and Dr. 

Swahey submitted that the inferences, resulting 
from certain parts of the proof, were sufficient to 
establish the propositions laid down by the Court. 

CousT.—There are many circumstances in this 
oas^ which would dispose the Court to go, as far 
ai It could, to relieve the complaining party. The 
marriage is that of a minor child, under circum¬ 
stances which must render it inconsistent with the 
Approbation of her family, and peculiarly within 
the spirit of the Maniage Act, the provisions of 
which it is the duty of the Court to enforce \ but 
yet, in so doing, It must adhere to principles, 
which will stand the test of general application. 
There are, certainly, peculiar difficulties in the way 
of the complaining party's establishment of her 
case; but before the Court can concede any in¬ 
dulgence to her, in its requisitions of strict proof, 
it must be shewn, that all her diligence has been 
used to remove those difficulties. 

The present is a case greatly composed of ad¬ 
missions.; though of admissions, ceitainly, of a 
character and description greatly distinguished 
from ordinary admissions; but still, if there are 
any means of conhrming the identity, it will be 
limre satisfactory -to the Court, that those means 
should be * resorted to. Much of what is alleged 
stands in allegation merely; upon this the Court 
requires ‘explanation, which, if possible, must be 
fumjshfid. It is the mose. necessaiy, that eveiy 
elucidation of the case ahoutld be afibrded, as -theie 
is no Counsel for the adverse party ^ and though 

1.5 ' the 
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the CoQf t feels every disposition to ^ve iielie^ yet wmn 4 , 
It is bound to call for eveiy possible satisfaction tuB **“»*• 
proof. The Court, therefore, directs the cause to 
stand over for the present, to enable the pail^ pro^ 
secuting to furnish, by affidavit, such explanation 
as may he possible upon tiie points, on which It 
considers the proof to he defective. 


On a subsequent day, affidavits were offered of 
persons who had boarded in the same house with 
the parties, soon after their marriage, tending to 
establish their identity, from a detail of various 
circumstances. 

Judgmbkt. 

Sir William Scott. — This is a case of nullity 
marriage, in which the ground of nullity assigned 
is, that the publication of banns has been in the 
name of Charles instead of Thomas^ which is smd to 
he the true name of the party. A great deal of Irish 
history has been produced, as applying.to this person. 
He had been born in Ireland^ baptised by a Momm 
Catholic priest, educated, taken as an assistaint to 
his uncle, who was a surgeon, and afterwards prac¬ 
tising in an hospital in IXulUtk, all this time passing 
by the name of Thomas Hewry^ and the nttme ^ 
Charles is pleaded to have been assumed* Upon 
the evidence adduced, three difficulties eaomi 
firsti It was not mifficiently apparent that Thmm 
waa.tiie baptismaljiame of ihe party; that that 
name was ;an hutbori^ed and had not .merely 

been used an common paxlano^ and had therefore 

* f6 grown 
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wtatt It. grown into repute as the real, name. If such was 

party would have an equal right to 
floth JHti^isiT. adopt another afterwards in the same manner^ and 
the latter name would then be as much the true 
name as the former one; and consequently the use 
of it in marriage would not be a ground of nullity. 
Secondly, the proof was defective upon the point, 
that the Charles Henry who was married to Char- 
lotte WyatU was the Thomas Henry married in 
Ireland^ and to whom all this Irish history applied; 

' and, thirdly, there was a blank in the family his- 

toiy of this man, for two yjears prior to the marriage 
in question, and it did not appear but that he might 
have acquired the name of CharleSy by use, in that 
interval. 

Upon the first point, it is to be remarked, that 
the registering of Roman Catholic baptisms is a 
matter of some irregularity. The parents com¬ 
monly give their children in infancy a name, to 
place them under the protection of some tutelary 
Saint; but there is no solemn ceremony on record 
of that act, such as is usual among other classes of 
Christians. In the present case, there is proof 
that the name of Thomas was given, and generally 
used; and, considering this irregularity, the Court 
is of opinion, that it may very fairly come to 
the conclusion, that this is the baptismal, and not 
an assumed name. Mr. Henry afterwards came to 
England^ but there is no proof as to his life, or 
actions, for a space of two years. lij during that 
time, he had adopted the name of Charles in such 
a way as to supersede that of Thomas; if he had, 
by general use, acquired a kind of prescriptive 
right to it, and it had gone forth to the world as 

his 
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his proper iiesignation, it has been decided, both wtatt 
here and in the courts of common law, that this _ 
would be the true name for the purpose of a publi- soth/une I8I7. 
cation of banns. Nothing of this kind, however, is 
shewn; but it appears that the name was evidently 
assumed for this special purpose. Looking then to 
the circumstances, in which the party is placed, and 
to the motives which he had for concealment, his 
former wife being alive, the Court can have no 
doubt, but that this^assumption was for a fraudulent 
purpose; that it was for the purpose of concealing 
the new contract he was about to form, from the 
knowledge of those who were interested in pre¬ 
venting it. The case then comes within the 
range of the principle of law, that a marriage, 
fraudulent in its nature, and in names other than 
the true names of the parties, adopted for a frau¬ 
dulent purpose, is absolutely null and void. The 
only remaining question therefore, is, whether the 
person thus married to Charlotte Wyatt, is the per¬ 
son who had previously gone by the name of 
Thomas Henry in Ireland, in the manner proved. 

The proof of this rested, at first, only on the 
confession of the party himself, who had admitted 
the fact, when under examination, at ’Bona Street, 
upon the charge stated in the affidavit. A confes¬ 
sion, under such circumstances, one which might 
subject him to such penal consequences, is cer¬ 
tainly of greater weight than any ordinary confes¬ 
sion ; it was still, however, but a confession j and 
therefore, a species of proof upon which it is very 
unsafe for the Court to rely. The affidavits, that 
are now produced, fully supply the proof that is de¬ 
manded upon this point, and establish the identity. 

Had 
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wtatt V. Had this additional evidence been produced, by the 
Henry. examination of these witnesses upon the plea, it 
aothJKH«iBi7. would have saVed the Court, the necessity of de¬ 
parting from its accustomed course of proceeding, 
so far as to admit of the introduction of these 
afHdavits. It is, however, a departure, which, under 
the peculiar circumstances of this case, and the dif¬ 
ficulties which the complaining party had to con¬ 
tend with, in proving her case, the Court thought 
itself warranted in submitting to; but though It 
is borne out in such a course, by the peculiar 
features in this case, the Court would not wish to 
have it established as a precedent in any other. 

The parties must attend to their proof in the 
first instance; or they would find that there are few 
circumstances, which would induce the Court after¬ 
wards to give them the opportunity of amending it. 
The present case is now so fully established, that I 
am satisfied that the ground of nullity, as charged, 
is sustained, and I therefore sign the sentence 
declaratory of the nullity of the marriage. 
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“ partiality to his society; that, on one occasion SoRetn », 

• 1 1 II I • Bbthoesi. 

“ in particular, when they were all on a iishing 
party, Mrs.separated herself from tlie iothJ«iy lei;. 
** rest of the party to return with Mr. Lane to a 
** spot, which they had left, at a distance of more 
“ than half a mile from where they then wercj 
“ contrary to Mr. Lloyd's, expressed wish.” 

In November of tlie same year, Mr. Laney the 
father of this young man, at the request of his son, 
and as an acknowledgment of their civilities to 
him, gave them an invitation to pass a few days at 
his house at I,ci}ton, During this visit, Mr. Lane 
observed the conduct of his son and Mrs. Burgess 
towards each other j and though he did not see any 
personal liberties taken, yet there was generally 
such a particular and improper familiarity, in their 
behaviour towards each other, as gave him great 
uneasiness, and induced him to remonstrate with 
his son, very strongly, on the impropriety of their 
mutual conduct. 

It is objected, on the part of the lady, that all this 
passed in the presence of the husband, or within the 
scope of his observation, and it is asked why did 
he not take notice of it ? Undoubtedly, it would 
have been more prudent in him to have so done j 
for such marked attentions, and such acts, as sit¬ 
ting almost in Mrs, Burgess's lap, were, to say the 
least of them, very unseemly, and such as are not 
at all usual, in persons of a class of life above the 
lower orders; but sometimes a husband’s fond¬ 
ness renders him as blind to his wife’s faults as to 
his own; and if that was not the case here, where 
was the proof that Mr, Burgess did not remonstrate? 

A man does not usually go upon the house-tops to 
reprove an impropriety of conduct in his wife; such 
voL. II. Q remon- 
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bcrcessi-. remonstrances are more usually confined to hours 
Burgess. privacy; and it does not appear, that Mr, Bur- 
ioi\xJubji^\T. gess had not availed himself of some such op¬ 
portunity; for the circumstance of his wife's not 
desisting from that course of behaviour, was no 
proof that no remonstrance had been made; as it 
is pretty evident, from many circumstances in the 
case, that it was not amongst this lady’s peculia¬ 
rities, that she had not a will of her own. It has 
been said also, wliy did not Mr. Burgess forbear 
Mr. Lane's company ? It would, certainly, have 
been better if he had; but his not doing so, fur- ✓ 
nislies no very serious inference against him, as he, 
perhaps, did not tliink there was any thing really 
culpable in what was passing. 

The criminal licence that arose out of this attach¬ 
ment was, during a visit of the parties at Ryes, the 
seat of Mr. Chamberlayne, in Hertfordshire, where 
they all went, for a few days, at Christmas 1814!; here 
affairs assumed a more serious aspect still, and it 
i.s here that a charge of adultery is made, and made 
for the first time} for no part of the evidence refers 
to such a charge elsewhere. It was confined 
within the limits of this visit, between tlie 23d and 
29tli of December, and within this time it must have 
occurred, or not at all. 

In considering the legal effect of this evidence, 

I must proceed on tlie established doctrine of this 
Court, as it has been laid down in various cases; 
that it is not necessary to prove the fact of adul¬ 
tery, at any certain time, or place, modo et formd, 
loco et tempore.' It will be sufficient, if the Court 
can infer that conclusion, as It has often done 
between persons living in the same house, though 
not seen in the same bed, or in any equivocal situa- 

8 tion. 
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tion. To prevent, however, the possibility of being 

misled by equivocal appearances, the Court will-- 

always travel to this conclusion with every necessary 
caution; whilst, on the other hand. It will be care¬ 
ful not to suffer the object of the law to be eludedi 
by any combination of parties, to keep without the 
reach of direct and positive proof. If, then, proof 
of a specific act is not necessary, it is. equally un¬ 
necessary that a confession, if confession there be^ 
should apply to a particular time and place. The 
confession, if general, will apply to all times and 
places at which it might appear probable, in proof, 
that the fact might have taken place. Another prin¬ 
ciple is equally clear, that confession alone cannot 
be received; so says the Canon *; for, without this 
restriction, there would be no check upon the collu¬ 
sion, and imposition, that might be practised on the 
Court. , Here, however, there is no such danger: 
tlic suit commenced, in the first instance, for a 
restitution of conjugal rights, and the confessions 
are strongly opposed to such a claim. They ap¬ 
pear confessions wrung from a heart against its 
inclination, and though I will not say, that they 
are not within the general rule, they do not fall 
within the particular scope of it. Under these 
observations, I shall proceed to consider the effect 
of the evidence as to adultery. 

It is deposed by Mr. Staines Brocket Chamber- 
layne, “ that, during the time Mrs. Burgess and 
“ Mr. Lane were at RyeSt they took every oppor- 
“ tunity of being alone together; that, in the 
“ evening, when the family were assembled in the 
« drawing-room, they'used to go together to the 

* Canon 105. 

Q 2 piano- 
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eVuVeW' ** piano-forte, where she used to play and sing to 

- “ him ; that, on the first evening when they did 

loth ju/y 1817- *t some others of the family went to pay her 
“ the civility of standing by her; that this was 
“ evidently not agreeable to her, she was discon- 
“ certed by it, in consequence of which, they were 
“ on the subsequent evenings left to themselves: 
“ that it was also Mrs. custom, when any 

“ of the other ladies sat down to the instrument, 
“ to move away immediately to another part of 
** the room j that she was followed by Mr. Lane, 
“ wlio was always in attendance upon her; and 
“ that she appeared better pleased to be engaged 
** in conversation with him alone, than to join any 
“ other of the family.” It appears also, that they 
both left the room in the evening: There are 
other members of this family, who say “ that they 
“ courted each other’s society, and paid a degree 
“ of attention to each other which was remarkable, 
“ and to such a degree as to be wanting in atten- 
tion and civility to the rest of the company.” 
Mx,Chamberlayne deposes still more strongly— 
“ that they sat very close to each other conti- 
“ nually ; too close a great deal; and that he re- 
“ marked it to them in a friendly and jocose 
** manner; that Mr. Lane was sometimes sitting 
“ almost in Mrs. J3Mrg-c5s*s lap, when the witness 
“ told him ‘ he gave her no room to move j’ to 
“ which she replied, ‘ that she had room enough.’ ” 
These statements, taken together, are sufficient 
to establish a high and undue degree of familiarity, 
between these parties. It has been argued, that 
one was an isolated and detached fact; that an¬ 
other was so likewise; and that none of them led 
to a conclusion of crime j but this is not the proper 

10 way 
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way to consider such evidence: the facts are not bithgess«. 
to be taken separately only, but in conjunction; « 
they mutually interpret each other ; their constant lotli July 1017. 
repetition gives them a determinate character; and 
such habits continuing to be persevered in in pub¬ 
lic, it is to be inferred, that the parties would 
go greater lengths, if opportunities of privacy oc¬ 
curred. Such gross indecorums, and improper fa¬ 
miliarities, with opportunities of privacy, advance 
to the footing of proximate acts; and if the 
privacy shewn to be frequent, the Court will 
infer the commission of crime. Nor is evidence 
of this sort wanting. The parties met together, 
apparently by agreement, in the breakfast-room, 
before the rest of the company were assembled. 

Mr. Chamherlaijne speaks to this part of the history, 

“ that he used to joke with them, as being early 
** risers;” and though this place might be too 
public for any criminal act, it was not so for as¬ 
signations and appointments. After dinner, she 
witlidraws from the ladies, and he leaves the gentle¬ 
men. Her pretence was, that she might super¬ 
intend the putting of her youngest child to bed : 
she does not return to the ladies, nor he to the 
gentlemen. Their absence is shewn to have been 
habitual, and that they retired about the same 
time. Circumstances, such as these, connected 
with the proof of previous intimacy, must be con¬ 
sidered as laying a strong ground of probability, 
that they met, at such times, in private inter¬ 
views. 

There are, however, one or two facts which re¬ 
quire still more particular observation. It was the 
intention of the family to be present at a ball at 

Q 3 Hertford^ 
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Hertford, on Tuesday the 27th of December / bai 
that intention was afterwards abandoned. Mr. 
Chambcrlayne junior, aftei' the idea of the ball had 
been given up, went out into the garden, about an 
hour and a half before dinner, and before the fa- 

i 

mily had retired to dress, when he observed the 
curtains of Mr.Xff;2e*s room drawn—this attracted 
his notice ; upon which he went into the drawing¬ 
room, where several of the ladies then were, but 
not Burgess: it is proved also, that she was 
not in her own room at that time. There is another 
circumstance also deposed to — “ that Mr. Bane, 
liaving torn his hunting-coat, and it having been 
“ but indifferently mended, spoke of getting Mrs. 
“ Burgess'^ maid to mend it better j that, in the 
“ evening, after the gentlemen were assembled in 
the drawing-room, tea being over, and a card- 
“ table about being set out, Mr.iflwe left the 
“ room, saying, he would go and see, if he could 
“ get his coat mended a little better; that, when 
“ he was gone, M.x. Burgess asketl,his wife to sit 
“ down to cards, which she declined; that he 
“ pressed her to play that evening, saying, he 
“ wished to talk to Mr.Chamberlaytie, but she re- 
“ fused; and presently afterwards, Mr.Burgess 
“ having said, if she would not, he must, she left 
“ the room. She returned in a few minutes, 
“ popped her head in, and said * So you have sat 
“ down,* appearing to address her husband; and 
“ then coming to the table, she asked, how far 
“ they had got? and nothing being scored on 
either side, as they were then playing the first 
“ deal, she said, ‘ Oh, you have but just begun,’ 
and again left the room; that neither she or 

“ Mr 
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** Mr,Lane returned for as much as an hour; that Buboes*». 

'' when they did return, they appeared much 
“ flurried "“and agitated; she sat down to the in- lothj«/i/1H17. 
“ strument, and sang in a hurried manner; her " 
neck was very red, she was a good deal heated, 

“ and so was Mr. Lane, all of which attracted the 
“ deponent’s attention so much, that he observed, 

** jokingly to them, ‘that they had had warm work 
“ with the coat; that he supposed they had all 
“ been at it, and that it had been a hard job to 
“ require all three,’ alluding to the maid as the 
“ third. He noticed that she was touchy and out 
“ of humour at this; that when they sat down to- 
“ gether at supper, he remembers that she drank 
“ an unusual quantity of ale, and that both of them 
“ ate quite voraciously, and were in a continued 
“ state of agitation, w hich they appeared anxious 
“ to conceal.” 

This, again, is not to be taken as a solitary fact, 
but in connection with the habits before described; 
and with the opportunity of privacy, that was so 
afforded and so sought, it would be losing sight of 
the natural cflect of human passions, excited as 
those of these parties were, not to infer the con- 
sequences that arc imputed to them. There is also 
the evidence of the servants, as to seeing Mrs. 

Burgess often coming out of Mr. Xawe’s bed¬ 
room : Stone the butler, says, “ that one day, about 
“ tiiree or four o’clock in the afternoon, having 
“ occasion to go up stairs into the passage, where 
“ Mr. Lane*s bed-room was situated, he saw Mrs. 

“ Burgess coming out of Mr. Laneh bed-room : 

“ she closed the door after ker, but not so as to 
“ shut it close or hard; nothing was said; but 

a 4 “ just 
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“ just then he heard a man’s voice in tlie room, 
“ which he knew to be Mr.but he could 
“ not distinguish what he said.” 

Here is an act of a married woman being seen 
to come out of the bed-room of a young unmarried 
man; a circumstance which, generally speaking, 
might only be considered in the light of a very 
high indecorum ; but it is, in the present case, to 
be taken in conjunction witJi the.whole conduct of 
these parties, and the Court is tlicn to consider, 
what w’^ould be the probable consequence of such an 
opportunity of privacy, between them. She was 
seen also coming out of this room, on another oc¬ 
casion, and there are other opportunities of being 
alone together fully established. 

Having now considered the testimony of others, 
I proceed to tlie testimony of her own conduct: 
This appears to me to have been such, as to 
leave no moral doubt of her guilt, both from 
her verbal acknowledgments, and from lier letters. 
In her letters there are expressions, which 
shew the commission of the crime imputed to 
have happened at this place, which would entitle 
the husband to the sentence which he prays. 

Mr. Burgess returns liome, and is followed by 
his wdfe and children, and by Mr. Lmie. 'J’here 
was great uneasiness then existing, according to 
the evidence of the maid-servant, who deposes, 
“ that they then both appeared in low spirits j that 
“ she did not know the cause, and had no reason 
to suppose that Mr. Burgess suspected his wife’s 
« fidelity. She did not think, that any thing serious 
“ was the matter, until the 5th of January fol- 
lowing, when she was ra%r surprised at Mr. 

“ Burgess 
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Burgess sending a verbal message that he should 
“ not dine at home that day. He did not return_ 

until past eleven o’clock at night, when Mrs. jBz<r- lothju^iair. 
“ gess was in bed; that, about an hour afterwards, 

^ she came to deponent’s room, and desired her to 
prepare a bed for her in the spare room; the 
“ bed was prepared, and she slept apart from her 
“ husband that night. That, on the following day, 

“ Mr. Burgess wrote a letter to Mrs. Barreit^ Mrs. 

“ Burgess*^ mother, desiring her to come to his 
** house, as a separation must take place between 
“ himself and his wife; that this letter was first 
“ shewn to Mrs. Burgess, by hei husband’s direc- 
“ tion, before it was forwarded. That, on the 
“ same day, Mrs. Burgess wrote a letter to Mr, 

“ Lane, whicli she read to the deponent; that it 
“ informed him, that there was to be a separation 
between her and her husband, but for what rfea- 
“ son she could not tell, and requested him to find 
out from Mr. Burgess; that the next morning, 

“ Mrs. having written another letter to 

“ the same effect to Mr. Lave, an answer was re- 
■* ceived from him, while Mrs. Burgess, Mrs. Bar- 
“ ?'ett, and witness were together ; that Mrs. Bar- 
“ reti read it aloud, and the purport of it was, 

** that he had seen Mr. Burgess, who appeared to 
him just as usual; that, at the bottom of it, there 
w^as something to this effect—* Has any thing 
** tianspired about RyesV That Mrs,Burgess 
“ sent a message the next morning, desiring to see 
** her husband in her own room; that he went, 

“ and, after he had gone away, witness heard her 
“ telling her mother the particulars of the inter- 
“ view; that she stated, that her husband had 
** chai'gcd her with having been guilty with Mr. 

** Lane, 
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Burgess v. “ Lane, and had added, ‘ I have seen Lane, he 
“ has confessed every thing, and by this time, I 
loth1817. “ suppose, he has shot himself; you are the best 
“ judge whether what he has said is true;’ and 
“ that she had thereupon told her husband, that 
“ whatever Mr.Xawe had said was true.” 

This is a natural conversation. It is sai^ that 
it is denied by the mother, in her account of that 
conversation. The Court, however, cannot believe, 
that tlie mother has actually stated all that passed 
in that interview— merely •* that her daughter had 
“ inl'ornied he]’, that she iiad entreated her husband 
“ not to send lier away, but he would not con- 
“ sent.” it is impossible, that she should not in¬ 
quire, into the cause of her being so sent away. 
And then — “that she had satisfied her husband of 
“ her innocence, and that was enough, that no 
“ one else had a right to know any thing about it;” 
when it appears clearly, that he had not been satis¬ 
fied, any further than that he had said “ he would 
“ not expose her.” With respect to the conclud¬ 
ing jiart of this conversation, “ that was enough, 
“ &c.” liow could it be considered enough for a 
parent, without knowing the cause, which had led 
to such an imputation on her daughter’s house! 
I think it is clear, that the mother’s recollection 
must have been imperfect; and that, comparing 
the evidence of the maid-servant and Mrs. Barrett 
upon this point, the Court must consider, that of the 
former as being the most to be relied upon, and 
the mother’s account as unnatural, and to be 
attributed to a failure of memory. 

It is said, that Mrs. Xwrgew’ had been entrapped 
into the confession which she had made. The Court 
recollects, that the admission of the articles, plead¬ 
ing 



CONSISTORY COURT OF LONDON. 

ing this conversation, was opposed as irrelevant.* 
How is that consistent with the present supposi¬ 
tion, that she was entrapped into it. It is said, 
however, that she liad been entrapped by his tell¬ 
ing her what was not true, and pretending that 
Latie had made a confession, when, in fact, he 
had not. Supposing this to have been an artifice 

* On the admission of the allegation, which was opposed, the 
Court observed — This is an allegation, not in an original suit 
for adultery, but in bar to a suit for restitution of conjugal 
rights, on the part of the wife. In such a ]jlea, the Court is dis¬ 
posed to allow some latitude, since it has not only to state the 
charges of accusation against the wife, but to iiccount for the 
husband’s conduct, in nut bringing the suit earlier. Objection is 
taken to two articles only; the eleventh and tiie twelfth. On the 
eleventh, that circumstances led the husband to suspect a cri- 
“ minal intercourse of his wife with Mr. Lane, and that he went 
*' to her, and she denied it; but that her conduct increased his 

suspicions ; that he determined to separate, and wrote to her 
“ mother; that Mrs. liurgess wrote a letter to Mr. Lane, inform- 
*' ing him of what had ])asscd, which she first shewed to her 
“ maid.” The objection is, that part of this will be difficult 
of proof, and that the latter part is very slight. It may be so ; 
but what the husband did may be cvplanatory of his conduct: 
and that she should write to Mr. Lane, was at least indelicate, 
unless in strains of indignation; and it may be very impor- 
‘tant to see what account will be given of it. In the 12tli 
article it is pleaded, that Mr. Burgess charged Lane with the fact, 
and that he admitted it. It is objected, that, this can be no 
evidence against her; and it certainly cannot be so used: but it 
is merely introductory of what follows—that Lane wrote to her, 
informing her of it, and that she shewed the letter to her maid. 
It may be of consequence to know how she expressed herself on 
this occasion ; there may be something of joint acknowledgment. 
It is followed by what is much stronger, in another article—that 
the husband informed her of Lane's confession, and that she ad¬ 
mitted it was too true. By this acknowledgment, she adopts it, 
which is the same as if she had confessed originally herself. The 
matter pleaded may be important, to shew the meaning of the 
conversation, between her and her husband ; I therefore think, 
that the objections to the admission of this jillcgation cannot be 
pustained.—Objection over-ruled. 
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Burgess v. to detect her—supposing it to be false—it would 
not detract from the effect of her confession, since, 
loihJu/y 1817. jf false, what would have been the language of an 
innocent, and virtuous woman, under such an ac¬ 
cusation ? She would not have pleaded guilty. 
Would she not rather have repelled the charge, 
and inveighed against her traducer with animated 
indignation, and not have admitted the truth of it? 
I see no reason, however, to think that there was 
any such artifice practised. Then what has been 
the subsequent conduct of the parties ? Lane went 
abroad. Ouhl this be, if he was conscious, that 
Mr.had unjustly traduced this lady, and 
that she had been entrapped into a confession, by 
a false assertion of a confession of his ? Would he 
not feel himself bound to stay, to vindicate his 
character and her own ? The letters, also, on the 
style of which it is unnecessary to comment, con¬ 
tain passages, which it is quite impossible, not to 
interpret as distinct admissions of detected guilt: 
they prove, in the clearest manner, guilt, submis¬ 
sive guilt, with as little merit of confession as can 
possibly be. No notice is taken of them in her 
responsive allegation ; it is, however, attempted to 
give an explanation of her going to Mr. Lane's 
room ; but no witnesses are examined ui)on it. 

With regard to the confessions, they have been 
described, as if it was common for persons circum¬ 
stanced as Mrs. Burgess was, to run frorh one ex¬ 
treme to another; that after strongly denying 
guilt at one time, yet afterwards feeling conscious 
of some little improprieties, they, in an agony of 
repentance, would confess more than was true. This 
is an hypothesis to which the Court cannot accede, 
as being contrary to its own experience, which 
has generally found persons prone to extenuate 

their 
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their faults, and willing always to take a lesser, 

rather than a greater, share of guilt than might be- 

due to them. Again, it has been said, that the con- 
fcssions were made under promises of forgiveness, 
and in the hope of inducing Mr. Burgess, by her 
repentance, to receive her again; but of this there 
is no proof whatever; for though the husband 
continued to live with her till the 7th of January, 
it was not till that time, that he had proofs of her 
actual guilt, when he had her confession, and that 
of Mv.Lane; and a man cannot act on mere sus¬ 
picion, as he would on full proof. The parties re¬ 
mained under private separation: She acknow¬ 
ledged that his conduct was generous, kind, and 
noble—What a return has she made for such 
conduct, and for having been spared the shame of 
a public exposure ? She remains quiet for some 
months, till Mr. Lane goes out of the kingdom, 
and, when he is out of the way, she brings forward 
this suit of restitution of conjugal rights, and with 
these confessions of guilt staring her in the face, 
asks the Court to enforce a cohabitation for her, 
with her injured husband. Not content with this, 
she throws into the interrogatories, imputations 
on his character, which are totally unfounded in 
fact; whilst his only fault appears to be that of 
having placed too much confidence in her, who de¬ 
served none. 

r am of opinion, that the evidence establishes 
not only moral, but judicial proof of guilt, that 
fully entitles the husband to the sentence which 
he prays. 

Affirmed, on Appeal, Arches, 4th June 1818; Delegates, 

ISihNcnxmber 1819. 
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SULLIVAN t;. SULLIVAN, 
FALSELY CALLED OLD ACRE. 

mil juwf 1818. 'J’HIS was a suit of nullity of marriage, by reason 
Nullity of mar- of the pubUcation of banns not being made 
of®puMicaUon°of I^uc names of the parties. The suit was 

hanns in false brought bv the father of the husband, as liis na- 

ported in fart, tui'al guardiaii.—The libel stated the circum¬ 
stances, in which it was alleged, that the marriage' 
was effected by artifices and misrepresentations, 
and in a clandestine manner, and in a parish tor 
which neither of the parties belonged, and entirely 
unknown to the fiither of the minor; and that it 
was celebrated by banns under a false designation 
of the woman; 

The cause was argued much at length by Dr. 
SwabeytJyr.PhiUimore, and Dr. Lushingl(m, on the 
part oi'Mr. Stdliva?i; by Dr. Sioddart, Dr. Jenner^ 
and Dr. Dodson, contrd. 

Judgment. 

Sir William Scott .—This proceeding is instituted 
by the Right Honourable John Sullivan, to annul 
the marriage of his son John Augustus Sullivan with 
Maria Oldacre, otherwise Maria Holmes Oldacre, 
which marriage was contracted and celebrated 
under the following circumstances: — The son 
John Augustus Sullivan was born on the Iffth of 
October 1798, and having left Eton school, was 
Resident during the latter part of 1815, and be¬ 
ginning of 1816, at his father’s seat, c^ModRichings 
Lodge, in Buckinghamshire, under the care of a 
private tutor preparing for the University. In the 

year 
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year 1815 he began to hunt with some hounds, 
(which have made no small noise in the world), 
called the Berkeley hounds, at that time under the 
management of a Mr. Thomas Oldacre, who lived at 
Gerard*s-cross, seven miles distant, from Richings. 
The consequence of these pursuits, on the part of 
young Mr, Stdiivany was to visit frequently at the 
liouse of that person, who appears to have lived 
with his family, in a style of hospitality, and recep¬ 
tion of company, not very common in such a situa¬ 
tion of life; and with a character free, as far as the 
evidence discloses, from any general reproach. 

The young man here became acquainted with 
Maria Oldacre, a daughter of this person, who was 
just three years older than Mx.Sullivariy being born 
in October 1795. The young woman was illegiti¬ 
mate, her mother, whose maiden name was Holmes, 
not being married till four months after her birth; 
but she was baptized as the legitimate child of the 
parties, and never bore, either at baptism, or on any 
occasion that is shown, any other names than those 
of Maria Oldacre, by which alone she was known. 

The acquaintance between these two young per¬ 
sons ripened into intimacy, and the visits of the 
young man became more and more frequent. Of 
all this intercourse his father, Mx.John Sullivan, 
was ignorant. With the misfortune incident to 
most men of business, the duties of a considerable 
office in London, left him little time personally to 
superintend the conduct of his son, and he had 
therefore transferred this care to a tutor. In the 
present instance, the gaudet equis canihusque was 
not custode remoto; for the tutor accompanied his 
pupil occasionally on his hunting excursions^ and 

likewise 
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[ith June 1818 


likewise on several (it does not exactly appear how 
many) of the visits just noticed. On one occasion, 
. the young gentleman took with him two of his 
sisters; but still no information, respecting the 
conduct of his son, was derived to Mr, Jok?i SulU- 
van, either from the tutor or from any other 
person. 

In June and July 1816, the intimacy having 
ripened into attachment, Mr. JoJm Augustus Sulli¬ 
van caused banns of marriage to be delivered at 
two churches, namely St. Andrew's Holbom, and 
St. Olave's Southwark, in the latter of which they 
were regularly published, by the names of John 
Augustus Sullivan and Maria Holmes Oldacre. The 
parties were afterwards married at the church of 
St.Olave's, to which parish they were both aliens; 
and they were both minors, she being within three 
months of twenty-one, he of eighteen. 

In the course of the ensuing week, he informed 
his father of what had taken place. Mr. John Sid- 
livan received the news with great surprise, and 
with a degree of affliction, of which, there is no 
reason, either from the nature of the thing itself, 
or from any circumstance that occurred in liis 
behaviour at the time, to doubt the sincerity. 
However, upon further reflection of his own, and 
advice of his friends, and under the impression 
that the marriage was irreversible, he and his 
family bent under the blow, became to a certain 
degree reconciled, and performed some acts of 
civility and kindness, which, however, were soon 
suspended. The present proceedings were insti¬ 
tuted by Mr, John Sullivan, in the first place, against 
Mr. Thomas Oldacre, as the guardian of his sup¬ 
posed 
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posed legitimate daughter; and, after her coming 
of age, the proceedings were continued against 
herself. 

These facts are produced in evidence, upon the 
only two pleas, that have been taken in the cause— 
one alleging the facts on which Mr. Jo/m Sullivan 
asserts the invalidity, — the other, in which she 
maintains lier mai’riage rights; and most of these 
facts are so little controverted, that they may be 
deemed common to both parties, as the founda¬ 
tions on which their adverse positions of law are 
constructed. The birth of the parties, the actual 
celebration of the marriage in a Churcli to which 
they were strangers, after a proclamation of banns 
therein, in which the name of Holmes was for the 
first time interposed in the description of Maria 
Oldacre —the entire want of consent on the part 
of Mr. Sullivan*^ father to the marriage, any fur¬ 
ther than the law may imply a consent from this 
unopposed publication. — This is all clear and un¬ 
disputed ground, to substantiate which it is un¬ 
necessary for me to apply evidence, for nobody 
denies it. 

To the evidence of one fact, I shall, for another 
reason, not pay much particular attention—that 
which is brought to prove Mr. JoAw Sullivan*% recon¬ 
ciliation to the marriage; for if this evidence were 
ever so strong and unimpeached, it could prove at 
the outside nothing more, than capricious conduct 
on his part. It could not affirm the validity of the 
marriage; for if that marriage were invalid for 
want of his consent at the- time it was solemnized, 
no consent given afterwards could corroborate it. 
It must be a precedent or a contemporary consent, 

VOL. II. R other- 
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SVLLIVAK. 

-;_ bad. 

1 ith June 1818 . The fkct, Iiowcvcr, is not. without an explanation. 

For it appears, that this apparent approbation of 
the marriage took place, at a time when Mr. 
van considered the marriage to be irreversible, 
He was afterwards otherwise advised,—and thei. 
he began the present attempt to break the con¬ 
nexion. It is likewise true, that an interrogatory 
has been rather unfortunately put, on the be¬ 
half of Mr. John Sullivan^ which insinuates, that, 
at the time of his reconciliation, he believed her 
character and conduct unimpeachable; but that, 
finding he had been misled, he put an end to all 
intercourse with her, and instituted the present 
suit. Mr, Forbes, to whom that question is put, 
knows nothing at all of any such matter, but puts 
the change of conduct on a change of opinion 
respecting the legal question. Certainly, if any . 
such discovery had been made, it might naturally 
have augmented the father’s desire to overthrow 
the marriage, though it would have been perfectly 
impossible to do it on the mere proof of such a 
discovery alone j for the marriage, if. originally 
good, had got beyond the reach of all effect of 
character and conduct. At the same time, I am 
bound to discharge a debt of justice by saying, 
that there is notbing in the evidence before me, 
which, in the slightest degree, impeaches that 
character. 

That in a house, where many young gentlemen 
resorted for the pursuit of field-sports, things might 
occasionaUy pass, not much calculated to cherish 
habits of fsminine delicacy and reserve, is hot im- 
8 probable^ 
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probable; but I see nothing bocdering on impro¬ 
priety upon her part. Her parents are not inat¬ 
tentive to that matter. Her father expresses a 
(iisapprobation of her riding alone with yoting Mn 
Sullivan ^ her mother desires him to write no more 
letters to her daughter: she is sought in marriage 
by a person of her own family connexion, which 
strongly proves, that no taint of known dishonour 
had attached to hers and though it is objected^ 
that she permitted liberties to be taken by the 
young gentleman, Mr. Sullivan^ at the playhouse^ 
aftter Ascot races, when she was in fact contracted 
to another, those liberties are not of an offensive 
kind; they are slight; she is merely passive under 
them, and that at a time when the other person 
had determined her, by bis inattention, to break off 
all further connexion with him. 

It is quite impossible, if any thing grossly im¬ 
proper had occurred, but that it must have attracted 
the notice of the numerous persons who resorted to 
this house. Yet nothing of the sort is insinuated, 
except by Beaman, a discarded stable-servant, of 
whom I say, once for all, and without wasting a 
single observation on the particulars of his evi¬ 
dence, that he is a witness far more deserving of 
animadversion, than of credit. The testimony 
given by Mr./oAn Augustus Sullivan himself to this 
young woman’s conduct, in his letter to his father, 
although it may be not a little coloured by present 
passion, is nevertheless a statement far more worthy 
of attention than tliis oSBeaman*^, He says, he 
has been ** for a long time attached to Mariii 
** Oldacre, who is a very virtuous girl, but on whose 
virtues he will not then dwell, but leave that for 
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swtijvA^ w. (t ijjg. father to be a witness of ;** and that “ she, 
- -- “ together with her family, bears every where the 

nthyitneisis. “best of characters,” It is quite impossible, if 
her conversation had been what this discarded 
stable-man represents, “ such as would rather dis- 
“ gust than please,” that a youth, brought up in a 
decorous and elegant family, and in the society 
of gentlemen, could have approached towards 
such a style as this in -speaking of her. I have 
to lament here, as well as elsewhere, that Mr. 
Burder has not been examined. He could have 
spoken with exact information on this point j and, 
in doing justice to this young woman, let That 
justice fall where it might, he would have relieved 
himself, in some degree, from the observations 
applied to the inattention, which is said to appear 
on the face of his conduct. On the whole, I see 
nothing to the disadvantage of her character, 
except what comes from the reprobated witness 
Beaman* 

More has been said on the disparity of age. than 
I am disposed to pay much attention to; for 
surely no very revolting disproportion exists be¬ 
tween a woman under twenty-one and a man 
nearly eighteen years of age. It might, indeed, be 
rather desirable, that the relative ages should be 
differently placed; but still they are not widely 
unsuitable: and as to what is said of greater 
maturity and experience, and knowledge of strata¬ 
gem and tactics ^m^he female side, surely a young 
man, who has hadthe experience of Eton school, 
and has a private tutor constantly at his heels, may 
be deemed sufficiently armed for such an en¬ 
counter, without taking into the account that this 
10 young 
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young man appears, from his letters, to have a 
more sedate and reflecting mind, than is usually 
oapected at that age. 

Another disparity has been pointed out which is 
entitled to graver attention, — that of rank and 
condition: for, without adverting to extrinsic in¬ 
conveniences, it is not to be denied that two 
persons coming together, with very difierent edu¬ 
cations and systems of manners and habits, are not 
likely to have that correspondence and harmony 
of mind, without which the comfort of a married 
life cannot exist. At the same time it is to be 
remembered, that the passion, which leads to 
marriage, is apt to overleap these distinctions, 
and that marriage levels them all, both in legal 
and moral consideration. It is likewise to be 
observed, that she is of an age susceptible of 
better impressions; and at which objections of that 
kind might, in a great degree, have been removed 
by the plan, which Mr. Sullivan*s father had most 
wisely projected, of sending her abroad for the 
benefits of an improved education. 

Laying such considerations aside, I proceed to 
consider the direct case. From the strong obsei^ 
vations thrown out in some preliminary debate, on 
the admissibility of evidence, I was led to expect 
that it was to be argued as a case (rather of rare 
occurrence in these Courts) of a most foul con¬ 
spiracy, directly involving four persons, the two 
parents, the young woman herself, and a fourth 
person whose name I do not repeat, because it 
unduly crept in at first, and has been totally 
omitted in all the later discussions. 1 confess it 
appeared to me rather singular, that a case so 
represented could be maintained, upon evidence 

n 3 taken 
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Sullivan », taken on a plea, which only charged two pencm^ 
Sul livan. parents, and them in a slight and 

lith/uneisiB. indefinite way—that they used various means'-to 
effect a marriage without the knowledge of his 
father,” and that opportunities and facilities 
“ were given j” and that “ he was prevailed upon 
“ by their artifices and misrepresentations to con-? 
^ sent.” However, the case was described in the 
representations of Counsel to bear very hard, and 
in a most criminating way, upon the four cOn> 
sp’^ators. The Court had no right to prescribe 
the view which the Counsel should take of their 
respective cases; and therefore, rejecting some 
evidence which appeared foreign to the question, 
|t waited to see how the case of conspiracy was to 
be maintained upon this evidence. 

I will not lay it down, that in no possible case 
can a marriage be set aside, on the ground of 
having been effected by a conspiracy. Suppose 
three or four persons were to combine to effect 
such a purpose by intoxicating another, and mar- 
lying Jiiin in that perverted state of* mind, this 
Court would not hesitate to annul a marriage, on 
clear proof of such a cause connected with such an 
effect.. Not many other cases occur to me, in 
which the co-operation of other persons to produce 
a marriage can be so considered, if the party was 
not in a state of disability, natural or artificial, 
which created a want of reason or volition 
amounting to an incapacity to consent. I presume 
it does not often happen, that marriages between 
young persons are the sole acts of the parties them¬ 
selves. It is not imputed as a crime, if fair oppor¬ 
tunities and facilities are allowed, for improvii^ a 
favourable disposition, that may appear in a re¬ 
spectable 
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spectable young man towards a female of. the SuLLITAN «• 
family, and for encouraging a prospect of what the suiuvam. 
law calls an advancement of a daughter in mar- luhJuneisis.' 
riage. It would create some alarm, if the Court 
were to lay it down, that the. good offices of a 
mother, an aunt, or an elder sister, so performed, 
were to be scrutinized with a severity, that tended 
to call in question the validity of marriages so pro¬ 
moted. The object is not illegal or illaudable, if 
pursued-with proper delicacy;’ of which proper 
delicacy different people have different measures. 

To some females, indeed, the promotion of mar¬ 
riages in general is said to be a favourite employ¬ 
ment, without any motive arising from family con¬ 
nexion, and merely from a good-liking to the 
occupation itself. Certainly it assumes a different 
complexion, if these endeavours are directed to the ‘ 
advancement of a very unworthy object; if they 
are directed against a youth of green and unripe 
years, and with a studied concealment from his 
parents; and still more, if, as charged here, by 
vitiating and debauching the mind. These cir¬ 
cumstances may be so mixed up as to make it a 
most illaudable act; and if one course of trans¬ 
action be pursued, they may make thq marriage 
null and void; but it is not to be denied that, by 
the existing law of this country, the same circum¬ 
stances may be combined to a very frightful 
amount, and yet, if the marriage be effected by 
another course of transaction, it may constitute as 
valid an union, as can be produced by the most 
honourable means. 

Suppose a young man of sixteen, in the first bloom 
of youth, the representative of a noble family, and 
the inheritor of a splendid fortune; suppose that 

r4 . he 
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suLLivAK V. he is induced, by persons connected with a female, 
svitiTAN. respects unworthy of such an alliance, to 

11th Jane 18X8. contract a marriage with her, after due publication 
of banns in a parish church to which both are 
strangers; I say, the strongest case you could 
establish of the most deliberate plot, leading to a 
marriage the most unseemly in all disproportions of 
rank, of fortune, of habits of life, and even of age 
itself, would not enable this Court to release him 
from chains, whicfi, thougli forged by others, he 
had rivetted on himself. If he is capable of con¬ 
sent, and has consented, tlie law does not ask how 
the consent has been induced. His own consent, 
however procured, is his omi act, and he must 
impute all the consequences resulting- from it, 
either to himself, or to others, whose happiness 
he ought to have consulted, to his own respon¬ 
sibility for that consent. The law looks no 
further back. If ten times the number of circum^ 
stances here alleged to be fraudulent, had been 
stated in the libel, this Court could not have 
admitted it, unless the undue 'publication of banns 
had been pleaded. That circumstance alone 
entitles me to entertain the cause; and if that 
circumstahee be not proved, all the other circum¬ 
stances go for nothing. 

I have already observed on the slightness and 
obscurity of the fraud imputed, and imputed to 
the father and mother only, for the daughter is not 
at all implicated even in these. In the same 
article in which' the charge of fraud is alleged, it 
is distinctly stated, that the young man u^ent fre¬ 
quently to the house; that a great intimacy took 
place between them; and that he was induced by 
their arddees to consent. Therefore this is a case 

of 
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of* admitted consent What the artifices and mis¬ 
representations were,, is left wholly unexplained. 
Be they what they might, there waa a consent^ 
and a consent, even in this description of it, 
apparently not involuntary on his part. How is 
it on the evidence? Not a single witness to 
explain, or to prove, any artifices or misrepresen¬ 
tations whatever. All rests on probabilities and 
conjectures, on arguments of Counsel, that it must 
be so; as if it were a thing unprecedented tl^at a 
young man of 18 should conceive a passion for a 
female near his own age, or as if such an event 
could only be accounted for, by the intervention of 
something approaching to the nature of spells 
and magic. In order to support this argument. 
Counsel are compelled to have recourse to rather 
violent distortions of facts. The father reprehends 
her riding out with the young man; the mother 
writes to him to request him not to correspond 
with her daughter; the cousin informs him (as 
the fact was) that she is already engaged; and, it 
is said, all this is mere simulation, in order to 
inflame him by an apparent opposition to his 
desires. 

What sort of language, or what sort of conduct, 
is to be held ? If that of direct encouragement, 
what would then have been said ? This is discou- 
ragement, but it is argued to be all disguise, for 
the purpose of stimulating him further. According 
to such a mode of arguing, no language and no 
conduct would have been practicable without in¬ 
curring censure. There must have been a total 
silence; and that, I suppose, would have been in¬ 
terpreted into criminal connivance. What were 
the artifices, what the misrepresentations em¬ 
ployed? 
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SULtlVAK V. ployed? On the part of the young woman, ngne 
sviLivAs. whatever. He was perfectly conusant of her for,- 
tuoe> her condition, her age; where then was the 
delusion ? He knew that his iather was in igno* 
ranee of the whole transaction, and, with this full 
knowledge of his own, he determined to marry her. 
It is impossible for evidence to show a more spon¬ 
taneous and more determined movement of a 
young man’s mind towards a marriage. Ail the 
following, all the declarations are on his side, and 
DO return on iier*St but what may fairly be attri¬ 
buted to an affection gradually cherished by his 
attentions. I may presume, without injustice, that 
the aftection on her pait was not checked by the 
prospect of a considerable elevation in life. Such 
a prospect is not apt to have such an effect. But 
1 see no part of her conduct that bears the ap¬ 
pearance of a hungry, an eager, and mercenary 
' attachment. On the other hand, every word, every 
act of his, points to a spontaneous passion, and 
that with an ardour that admits of no check. He 
himself writes the banns, and delivers them at both 
Churches. His letters after marriage speak the 
same language of not only passionate but con¬ 
firmed attachment. There is not a pai'ticle of 
proof, that this was incited by any stuped efforts 
on the other side. I see nothing that can be 
strained to that import; and 1 really must say, 
that the averment of artifice is left entnely bare 
of proof, and of. comse can have no weight what¬ 
ever in the charge. 

But it is said, the courtship was not communi¬ 
cated to his parents, and there is clandesiinity! 
By clandestinity, in the canon law, was meant the 
contracting of a marriage, without , the full so¬ 
lemnities 
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lemmties of the Church, as by ^anmlm jj^.verhd 

de prmsenti, or any other defective mode.: I am 

not aware, that clandestinity has been subjected to iiajhiwwii. 

any legal definition by the law of Englmdt-^hut 

it is introduced into the later marriage act^ and 

seems to be there used in the poptdar sense,!, in 

which it is generally received; and in which this 

imputation charges it, of a concealment of the in* 

tended marriage from the parents of the parties, 

or of one of them. But on whom does the charge 

of clandestinity rest ? Upon the son himself ccr* 

tainly,who was bound to communicate—and not 

on the young woman, who was not so bound at all | 

for mere silence is not clandestinity, unless you 

first make out the obligation on the party to com* 

municate: nor do I know, that the law imposed 

any such positive obligation on her parents. Cer* 

tainly it is proper and usi^al so to do among people 

in higher situations, and the omission Would, be 

deemed a gross departure from those rules of. nice 

and delicate honour, that belong to more elevated 

conditions of life; but such was not the condition 

of these persons: Nor are they chargeable with po«> 

sitive fraud, if they left the discovery to the ob* 

servation of his tutor, or to the vigilance of his 

family, or to the casualty of geueral report; though 

they undoubtedly saw the growth of this young 

man’s passion with great satisfaction. Whea he 

had engaged his own consent most fully to marry, 

(which no solicitation was necessary to procure)^ 
that they should have acquiesced perfectly in the 
marriage, cannot be doubted; that they should, in 
that ailvanced state of things, look rather to the 
than the regularity of the means employed, 
one cannot be surprised to observe, I do not see, 

however. 
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SCLLIVAK- V , however, that they directed and advised tFiose 

SULLlVANa 1 •- "L J • 1 1* • 

_ ■■ means : the ment oi such advice and direction is 

nth June 1818* attributed elsewhere^ What part the father took, 
otherwise than in advising that the proper name 
should be used, does not at all appear. The 
mother, who attended at the marriage, certainly 
went further, and declared the parties to be (what 
they were not) of Tooky-Street, in that parish. 
This was going beyond what was true at that 
time, but which I have no right to advert to, as 
the marriage act forbids any proof to be now re¬ 
ceived, to show that SU Olave's was not the parish, 
in which they actually resided. In fact, I repeat, 
the whole charge of fraud goes very little, if at all, 
on this evidence, beyond mere non-communication. 
No solicitations were employed, no measures, as 
far as appears, taken, but what were taken at his 
own instance, and almost personally by his own 
act. I am not entitled to say, that he was moved 
otherwise than by his own impulse j and if so, it is 
impossible to maintain a charge of active con¬ 
spiracy; and that being excluded, the whole is 
reduced to the simple question of the due or false 
publication of the banns. 

In considering that question, I shall not deem it 
necessary to enter into the canonical history of 
banns, previous to the passing of the Marriage Act. 
It has become in some measure matter of anti¬ 
quarian learning, at least in this part of the island; 
and is not unfamiliar to us from various decisions, 
ih causes where it has been properly introduced. 
As little shall I think it necessary to enter into 
any minute analysis of the provisions of that Act, 
which are still more familiar to us. It is sufficient 
ibr me to state the following positions, as com¬ 
posing 
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posing clear and settled parts of the matrimonial 
Jaw of this country,—built as that law is on two 
foundations, the ancient canon law, and modern 
statutes: —That banns, or proclamation of intended 
marriages, must be thrice published in the Church or 
Churches of the parish or parishes where the parties 
dwell, and in one of which the marriage is to be 
celebrated: That these banns, being notifications 
of the intended marriage, must indicate the parties 
by the description of their names' and parish resi¬ 
dences : That the law, derived, as I have described, 
from two sources, does, in term or in effect require 
those two particulars, but under different sanctions. 
A false description of residence is, by a particular 
clause of the modern Marriage Act, rendered a 
mere impedimentum impeditivumi —imposing on the 
clergyman, if the fact be known to him, the duty 
of not proceeding with the marriage, but not 
invalidating the ceremony if once performed. The 
publication of false names is difierent, though no 
such difference is marked in that statute; it forms 
an mpedimentum dirimens, invalidating the mar¬ 
riage in toto; and this arising from the very 
nature of the thing, and the intent and use of the 
publication. 

The Court has had occasion to observe, that it 
may, in some cases, be difficult to say what are the 
true names, particularly in the case of illegitimate 
children. They have no. proper surname but what 
they acquire by repute; though it is a well knowm 
practice, which obtains in many instances, to give 
them the surname of the mother, whose children 
they certainly are, w hoever be their father. How¬ 
ever, if they are much tossed about in the world, 
in a great variety of obscure fortunes, as such per¬ 
sons 
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soLiivAN tr< tons 6:equently are, it may be difficult to say for 
sottirAi*, jjgjjjg ti^gy jjj^yg permanently ac- 

^ith/wifiitt. quired, as was the case in Wakefield v. Wak^M,* 
In general it may be said, that where there is a 
name of baptism and a native surname, those are 
• the true names, unless they have been over-ridden 
by the use of other names assumed and generally 
accredited. 

Variaitions of the names of parties sometimes 
occur in banns. If they are /oto/, the rule of law 
reacting them cannot be doubtful. It never can 
be contended, that such names can be deemed true 
designations; nor could one have supposed, that 
such names could have been used, but for the pur¬ 
poses of gross fraud; if the case of ^'Mather against 
NeighV* had not occurred, in which the woman, 
from a mere idle and romantic frolic, insisted on 
having her banns put up in the name of Wright, to 
which she had no sort of pretension. Such a pub¬ 
lication, whether fraudulently intended or not, 
operates as ajrattd, and is therefore held to invali¬ 
date a marriage. 

But, besides totat variations, there may he partial 
variations, of dijffercnt degrees, from dif^ent causes, 
and with different effects^ The Court is, certainly, 
not to encourage a dangerous laxity; neither is it 
to disturb honest marriages by a pedaisjbic strict¬ 
ness. Variations may consist in the alteration of 
one letter only, as it did in Dohbyns for Dobbyn%\ 
in more than one, as Widowcrqft for Meddm* 
^60% ; in the suppression of a name, where there 
are more than two, as William Pouget for WilUam 


* Vol. i.’ p. 394, f Consist. lOtb Juhj 1807. 

J ‘CofiSist:. 26th January 1813. § Supra, p. 207. 
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Bdter Pouget *; in the addition of a naiRe, where .6uu,fTA)it. 
there are only two known, as in the present case; ' 

and' in those of *^He£er against “ 2Vee nth jw^isis. 

against Quin,** and Dohbyn against Comeck** ^ 
Such varieties may arise not only from jSraud, but 
fiom negligence, accident, error from unsettled 
orthography, or other causes ccaisistent with ho¬ 
nesty of purpose. They may disguise the nainQ, 
and confound the identity, nearly as much as a 
total variation would do, in which case the varia¬ 
tion is for the very same reason fatal, from what¬ 
ever cause it arises. Where it does not so mani¬ 
festly deceive, it is open to explanation, if it can 
be given. If the explanation offered implies fraud, 
that fraud will decide any doubt concerning the 
sufficiency of the name to disguise the party. The 
Court will, certainly, hold against the party, that 
what he intended to be sufficient to disguise the 


* Vid. supra, p. 142. 

t In Heffer v. Heffer, Consist. 17tli 1811, an objection was 
taken to the admission of a libel, in a suit for the restitution of 
conjugal rights, brought by the wife, on the ground, that the 
copy of the parish register, which was exhibited, stated '* that 
George Heffer and .Anna Sophia Colley were married and that 
the true name of the woman being Anna CoUey, there was a false 
publication of banns, (a)—^In Tree v. Quin, 29th May 1812, oneof («) Onsut/Wr 
the articles of the libel (in a suit for nullity of marriage, brought 
by the father of a minor,) pleaded, that the woman wa.M baptised nounced valid. .. 
by the name oiMartha, and that she was known by no other; 
and that the banns were published in the name of Martha Ca- ^ 
roline.—In JDohbyn v. Corneck {supra), the real name of the man 
was fViUiam Augustus Dohbyn, and of the woman, Maria Corned, 
but the banns were published in the names of W. A.Dobbyns 
and JHaria JHiilippa Comeek.—-Jn these two cases, the Court over¬ 
ruled the objection to the admissibility of the libel, on the effect 
of the variation alleged, so far as to admit the case to proof, but 
not determining on the effect of the variations assigned. It does 
not appear, however, that any further proceedings weicMiad in 
them. 

names. 
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Sullivan v. names, shall be so considered at least as against 
Sullivan, fight to complain, that too 

I Mih June 1818. stfong Ell clfect is given to his apt, when he himself 
intended it should produce that effect. But if the 
explanation refers itself to causes perfectly inno¬ 
cent, and if it be supported by credible testinpiony, 
overcoming all the objections that may be applied 
against its truth, the Court will decide for the ex¬ 
planation, and against the sufficiency of the varia¬ 
tion to operate as a disguise, where no such effect 
was intended. If the explanation should leave the 
matter doubtful, then evidence of general fraud 
intended may be let in, to decide what is left un¬ 
decided on the explanation. But the only false¬ 
hood that can be shown in the first place is the 
falsehood, at least the insufficiency, of the explana¬ 
tion itself; for, till that falsehood or insufficiency 
is shown, there is no admission for evidence of any 
matter besides. 

It is only by virtue of pleading, that there was a 
false publication of banns, that you arc admitted 
to bring your case at all before the Court; or that 
the Court is authorized to receive it. The Court 
could not receive a libel which stated all the other 
circumstances of fraud here imputed, unless upon 
the allegation, that there was such a false publica¬ 
tion : and if it be shown, that there was no such 
false publication, no evidence, applying to the other 
falsehoods imputed to the transaction, can be re¬ 
ceived. You may have pleaded historically, and 
provisionally in your libel, that such other frauds 
existed in the case ; but you cannot originally use 
that evidence in any manner to impeach the pub¬ 
lication. It would be the most circular of all argu- 
meiiis to say, that the falsehood in the publication 

lets 
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lets in the evidence, and then that this evidence 
proves the falsehood of the publication. From all 
the cases, therefore, I take die doctrine to be^ that 
wherever the disguising effect of the variation does 
not appear on the very face of the name, it is open 
to explanation calculated to shew, that the party has 
not forfeited his right by what is neither shown to he, 
nor to operate as afraud^^^tliat, if no explanation is 
of&red, the Court may generally conclude against 
the homjides of the variation—that, if being offered, 
it fully and satisfactorily protects the variation from 
all imputation of fraud, the publication is to be re¬ 
cognised as a due publication, has all the authority 
of such, and you can bring no evidence of any 
otlier fraud connected with the naarriage, except 
such as you would have brought in a marriage, 
where the publication had passed in the most 
orderly and regular manner. The falsehood of the 
publication is the whole of the case;—prove that, 
and every thing is proved: —without it notliing. 

Is this then a case in which it appears clearly, 
on the face of the publication, that the variation 
entirely confounds the identity ? I think, clearly 
not. I cannot consider, that the mere appearance 
of the name of Holmes could have any such effect. 
Upon strangers who did not know the paities, it of 
course could have no effect at all. To persons 
who were intimate with her, it would be most 
probably known, that the mother’s name was 
Holmes: therefore they could not be much 
startled or misled. To those who were not inti¬ 
mate, it would naturally occur that it was a dor¬ 
mant name, one w’hich she did not commonly 
bring forward; as occurs in a tlioiisand instances; 
for nothing is more familiar to us than dormant 

VOL. II. s names. 


SOLlrtVAN «. 
SOLLlTAir* 


11th JwM 1819. 



^58 CASES DETERMINED IN THE 

^siLuvAn' names. Indeed very few persons who have tliree 
— names, have more than two in every-day use. If 
nth juneisis. they have a third name, whether of baptism, or a 
surname, it seldom occurs in writing otherwise than 
as a mere initial flourish; in common parlance it 
is usually quite extinct. The case olPoiiget was, 
that he was called William in the banns, which 
was really one of his three names, but that he was 
known only by the name of Peter, which was the 
only one by which he was generally known. In 
higher families, where two surnames are possessed, 
the Christian name is often omitted, as in Wellesley 
Pole and the like. It is seldom, except on formal 
occasions, that the whole array of names is brought 
into use, or indeed any names more than two. 
When the singularity too of the name olOldacre is 
considered (and the Court must advert to all the 
circumstances, small as well as great), I cannot 
think that the name of Maria Holmes Oldacre, used 
on a very formal and solemn occasion, could mis¬ 
lead any person with respect to the identity of 
Maria Oldacre. 

Then the next question is, did this variation 
originate in fraud, or in what else ? For I admit 
that the party using it is bound to explain it, 
and to support the explanation by proper evi¬ 
dence against all fair objections. The explana¬ 
tion here ofiered is, that she was born before 
the marriage of her parents; that her mother’s 
maiden name was Holmes: that she had al¬ 
ways borne the name of Oldacre only, until her 
own marriage was in agitation; but when she 
came to this solemn act — an act that was very 
likely to be scrutinized, and which her parents 
naturally thought, if it was done at all, should be 

14 done 
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done in a valid and effectual manner—they, suluvanv. 
under a common but very erroneous impression 
that she was legally entitled to her mother’s 
maiden name, advised her to prefix Holmes to 
Oldacre. In truth, it is this mistake of theirs 
which has occasioned the whole of the present 
question. 

No man can say that this explanation is not pro¬ 
bable enough in itself. It is a most natural solution 
of the fact; and the circumstances on which it is 
founded, are proved in a way that compels the 
belief of Mr. Sullivan himself* in his answers, for I 
have looked into those answers, and I find that 
Sullivan admits upon his oath, that he believes 
them to be true. That she was the illegitimate 
child of Thomas Oldacre and Amelia Holmes —that 
she was born four months before they repaired this 
misfortune by marriage—that she was baptized as 
the legitimate child of Mr. and Mrs. 0 /dacre, and 
brought up under that character and name — all 
these admitted facts lay the most natural foun¬ 
dation in the world for the only other fact that 
follows, and which is very sufficiently proved by 
two witnesses — that she was advised to use the 
name of Holmes in the publication of banns, as 
most properly belonging to her. It is very true, 
that she never had used the name oiHohms; in 
all probability she did not know that it belonged 
in any way to her. Even if she had known it, she 
probably would not have used it on any ordinary 
occasion, as it might have led to the necessity of 
unpleasant explanations. She herself was a minor, 
and could have had no occasion before to execute 
any formal instrument that required precision. 

Therefore no improbability arises from her not 

s 2 having 
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Slaving ordinarily used the name before: and there 

--- is the liighcst probability, that, in order to secure 

iifli June 1 BIB. sijcJi ;i marriage, she should have been honestly 
advised by her parents to use the name, on this 
occasion, as legally belonging to her. 

Now, what is to be opposed to the facts and pro¬ 
babilities which constitute this explanation? Sur¬ 
mises merely. That it must have deen done to 
conceal the marriage from Mr. Sullivan^ the father, 
— that other j)arts of the transaction show a frau¬ 
dulent intention — and that these other frauds are 
to be Iranslerred over to the publication of banns. 
But they do not break in upon any one fact on 
which the explanation rests; they leave every 
thing in it quite untouched. It stands perfectly 
good, as far as any thing can apply immediately to 
it; and, therefore, it is to be falsified aliunde, by 
evidence which could not be admitted at all, but 
on the antecedent proof of the falsehood of this 
very explanation. If this could be admitted, 
hardly a case woidd escape in which the slightest 
and most immaterial variation could be found; for 
you have nothing to do but to scrutinize the whole 
of the courtship, to find out something which you 
can colour as fraud, aiul then apply that to dis¬ 
colour the variation. It is argued, that whatever 
is clandestine is fraudulent j and therefore, in 
every clandestine marriage, if you can but find 
out a flaw in the banns, be it ever so slight, it is 
enveloped in the general fraud, with which, in 
truth and in reason, it has nothing to do; and 
that flaw shall enable you to set aside a marriage, 
which the whole body of fraud by itself would not 
even entitle you to question. 


In 
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In the present case, the Counsel are compelled 
to admit the name might be honestly used; that 
it might be used for the intent described in tlie 
explanation; but they say, there might be likewise 
a fraudulent intent. Why adopt this double pur¬ 
pose gratuitously, if the first purpose is quite 
adequate ? If there was even a hope that the name 
thus varied might excite less notice, that does not 
make it fraudulent, supposing that her fatlier really 
believed, that the name belonged properly lo lioj-. 
There is one circumstance decisive in my mind, 
that the name could not be used for fraud. Who 
was to be concealed upon this occasion? Not 
Maria Oldacre, but John Augustus Sullivan^ whose 
interests his father had to protect. What would 
the marriage of Maria Oldacrcy or of Maria 
Holmes Oldacrey have been to M.T,John Sullivan^ 
Even if proclaimed in his own parish church, it 
would not have troubled him, for he did not know 
that such a person existed. But if the undisguised 
name of John Augustus Sullivan going to marry 
somebody, he knew not whom, had appeared, what 
would have been his sensations ? The fraud then, 
if any had been intended, would have nestled there, 
in a partial or total disguise of that name; and 
the more so, as the name is a marked one. That 
would have been the startling point. Whose name 
was disguised ixxPougeVs case? The young man’s. 
They must have been bunglers indeed if they placed 
the fraud, not in the name which required to be con¬ 
cealed, but in that which needed no concealment. 
The very course of the transaction, therefore, 
entirely repels the suspicion of fraud. 

Another circumstance, though somewhat slighter, 
deserves notice. It is quite impossible, but dial Mr. 

s 3 John 
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Sullivan v, 
Sullivan. 

nth June 1816 < 


John Augustus Sullivan must have thoroughly 
known why this name was introduced; and if he 
did, it must probably have come out by some 
means or other, either in his letters to or personal 
communications with his father; but there is 
notliing to authorize a belief of any suggestion 
coming from him of improper or fraudulent con¬ 
duct touching this matter. I see nothing in Mr. 
Sullivan's answers that leads to the suspicion of any 
such communication from his son; and if such a 
communication had been so made, and been intro¬ 
duced into a regular plea, it would have met with 
the most decided contradiction from her father, 
whose answers upon oath utterly disclaim any such 
imputation. 

Such is the view which I am led to take of this 
case, on the fullest deliberation, and with a firm 
conviction that it is the view which I am bound 
by law to take. I am not insensible of the pain 
which the judgment, founded upon it, may inflict 
on persons entitled to high respect — a respect 
undiminished by any thing that has occurred in 
this cause. It is not for me to advise those per¬ 
sons : their own good sense, and their own feelings, 
will be their best monitors. If my opinion does not 
mislead me, the knot of this marriage is not to be 
untied by the hand of the law. I have, therefore, 
only to pronounce that the marriage is valid, and 
to dismiss Mrs. Sullivan from the suit which has 
been instituted for its annulment. 


Affirmed, on Appeal, Arches, 16 th June J 819 . 
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LADY HERBERT v. LORD HERBERT. 

^HIS was a suit for restitution of conjugal rights, 4th Jufy isiy. 

brought by the Hon. Oclavia Herbert, com- 
monly called Lady Herbert, of the Parish of Validity of a 
St, Mary-le-bone, against the Hon. Robert Henry 
Herbert^ commonly called Lord Herhtrt, on a 5Ieiw*rfScUy, 
marriage alleged to have been celebrated between established, 
them, at Palermo, in the island and kingdom of 
Sicily : After the proceedings, stated below, on the 
part of Lord Herbert, a general negative issue was 
given to the libel, thereby denying the marriage j 
and as it was not a public and regular marriage, it 
was the object of the proceedings to prove the 
fact, and the validity of the marriage by the law ^ 

of Sicily, 

When the usual citation had been returned, with 
certificate that the party was not found to be 
served, &c. a further citation viis et fnodis, was 
issued, and returned, and a decree obtained calling 
on the party to appear, and see proceedings, with 
intimation that tlie court would proceed on non- 
appearance : a libel was then ofiered, and was 
about to be read ifi j)cc?iam, when a proctor assert¬ 
ed, that he gave an appearance, under protestation 
to the jurisdiction of the Court, on the ground, that 
the house, at which tlie citation had been served, 
did not belong to Lord Herbert at that time, &c. 

The Court was disposed to overrule this applica¬ 
tion; when Dr. Arnold wad T>c,SxCabey, on the part 
of Lord Herbert, submitted, that he was entitled to 
be heard, on the authority of the case of Buller v. 

Dolben, Arches, 1756, in which there was an ap¬ 
pearance under protest, and Sir George Hay over¬ 
ruled the protest, the party not being ready, and 

VOL. II. *8 4 the 
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hixbkkt V. the excuse frivolous; —on appeal to the Court of 
^***“^* Delegates, it was held, that the party ought not to 
a?/S*S***^’ precluded from being heard. 

The said—That in deference to that au¬ 
thority, It would not refuse to hear Lord Herbert^ 
though the matter of fact, now suggested, being in 
contradiction of the fact on which the citation vus 
et modis had issued, ought to have been brought 
forward on affidavit j that there was the appearance 
of delay on the part of Lord Herbert, and it would 
be the duty of the Court to prevent Lady Herbert 
from receiving any prejudice. It would, therefore, 
permit the witnesses to be examined, de bene esse, 
during the long vacation. Dr. Arnold and Dr. 
Swabey suggested, that what was done before the 
party appeared would be a nullity. The Court 
thought. It was competent to direct the witnesses 
to be examined, as It had intimated; though the 
libel was not admitted, and the husband had ap¬ 
peared under protestation. 

From this decree there was an appeal to the 
Court of Arches: but a caveat having been entered 
against the issuing of the inhibition, the case was 
8d Mw.ien. argued in the Court of Arches on that point, when 
the Court held, that It had a discretionary power 
in granting inhibition, for purposes of justice, under 
particular circumstances, although It would be ex¬ 
tremely reluctant to interfere with the ordinary 
course of appeals, and relied on the provisions of 
the 96th and 97th Canons to that effect. On re¬ 
ference to what had passed in the Consistory Court, 
the Court held, that the Judge was competent to 
order the examination of witnesses to proceed, de 
bene esse, on the libel, as had been directed in the 
Court below; and on further discussion of the facts, 
sustained the caveat, and directed the inhibition not 

to 
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to issue. The proceedings were then continued in HsicsEitr v, 
the Consistory Court; and the evidenfce haTing ^^*^**^*- 
been taken, by conunission, in Skihf: on the 3d of 4th July igjj. 
Febrmry 1819, an objection was taken to the form, 
in which the examinations had been there con¬ 
ducted, principally on the ground, that the direc¬ 
tions from this Court were “ secretly and dili- 
** gently to examine;” and that the examina¬ 
tions bad not been taken secretly^ but in the pre¬ 
sence of Don CamUo GaUot the substitute of the 
proctor for Lady Herbert To this it was replied, 

*• That the requisition was executed, in every 
“ respect, in entire conformity with the subsisting 
“ laws at Palermo, and according to their best 
** nnderstanding of the terms thereof.” 

JuDGMENT- 

Sir fVilliani Scott^The present question arises adm isi#. 
on an objection to the return, made to a requisition 
for examination of witnesses abroad; and it is 
concluded, that enough appears, on the face of the 
return, and on the protests accompanying it, to 
induce me to quash all the proceedings under the 
requisition, without so much as inspecting the de¬ 
positions. After the length of time that this cause 
has been depending, and after tlie various obstruc¬ 
tions, which have so long prevented its being 
brought to a close, the Court would greatly regiet 
being under the necessity of protracting it still 
further, by acceding to the prayer which is now 
made. However, if the objection be of sufficient 
weight, the Court will be bound to act accord- 
ingly. 

The case ttirns on a marriage, alleged to have 
been coutracied between these noble persons, in 

the 
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HERMaT”* kingdom of Sicily; and great part of the evi¬ 
dence being to be sought there, it became neces- 
sary, according to the practice of this Court, to 
take out a requisition for the examination of wit¬ 
nesses. This instrument therefore issued. It was 
couched in the usual terms, and addressed to 
his Britannic Majesty’s Consul General in the 
Kingdom of Sicily, and to the civil and ecclesias¬ 
tical magistrates of that country generally. The 
Consul accepted the requisition, and so did a 
Judge of the Supreme Court of .Judicature in the 
island; and they appear to have proceeded with 
great deliberation in the business, having occupied 
several days in the examinations, which are trans¬ 
mitted to this Court, with a formal return or cer¬ 
tificate of the execution of the commission. 

Several objections appear to have been taken in 
Sicily, but these are all dismissed, as irrelevant and 
immaterial here, one only excepted; namely, that 
the examination was not conducted according to 
the tenor of the requisition. It is urged, that the 
execution of the instrument ought not to have 
taken a wider latitude, than the instrument itself 
authorized and directed to be taken; that by 
the tenor of the commission, the witnesses should 
have been examined secretly; but that the fact 
was not so; for that one Signor Gallo, the person 
who acted in Sicily as the substitute of Lady 
Herbert'^ proetpr, was present at the examina¬ 
tions ; and that this is such, and so important a 
deviation Irom the tenor of the requisition, as to 
vitiate all the proceedings which have been had 
under it. On the other hand, it is not denied, that 
some error has crept into the execution of the com¬ 
mission, but it is said to be unintentional in its 

origin, 
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origin, and trivial in its effect. Certainly, if the hirbirt®. 
Court saw any reason to apprehend, that an error, Herbert. 
in the execution of the power delegated to the 4* juit, 1817 
authorities in Sicily, was likely to lead to important 
consequences in the ultimate result of the suit. It 
would use every precaution against those conse¬ 
quences 5 but if the irregularity has arisen from 
the mere mistake of a word, easily misconceived, 
in the requisition, the Court would depart from its 
duty, if It did not, at least, inspect the depositions, 
and see whether that irregularity had really led to 
the consequences suggested. The requisition 
directs, that the witnesses should be examined 
secretly. Such is the general rule both of the civil 
and canon law. Our own municipal law adopts a 
different mode of proceeding, by viva voce exami¬ 
nation of witnesses in open Court; but the former 
mode is not only practised in the Ecclesiastical 
Courts of this country, but in the tribunals of all 
those countries, where the ancient civil and canon 
law has been received in practice. 

It must be observed, however, that the secrecy^ 
prescribed by the general rule, is very much varied 
by local regulations: the original law is modified in 
difterent countries. Strictly, and originally, the 
witness was examined by the Judge himself, taking 
to his assistance a notary to reduce the deposition 
into writing, but no one else being present. Here^ 
in the Ecclesiastical Courts of this country, the 
examinations are taken by a practitioner, who 
represents the judge, a notary, who reduces the 
deposition, and who remains quite alone with the 
witness. In the present case, the execution of the 
commission, iu Sicily^ was effected in a more dig¬ 
nified manner, so far as regards the persons who 

took 
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Hkkbert ». took the examination. The Court, therefore, has 
herbeet. security, from the station, character, and 

4thjK/y 1817. fonctions of the Commissioners, that there was no 

9a J*eQ» I 

. 90 intentional irregularity. I must admit, that, sup¬ 

posing the word secretly, in the requisition, had 
been well understood by the Commissioners, in the 
sense given to it in our practice, they ought to 
have executed it according to the law from which 
they received this delegated authority; for, having 
accepted such a delegation from a foreign country, 
they were not to act under it in a manner which that 
law could not recognize; and it is not sufficient to 
say, that they acted according to the law of Sici/y. 

I accede, however, entirely to the remark of 
Lady Herbert'% Counsel, that the word secretly, is 
a word, in some degree, ambiguous; for there arc 
different degrees of secrecy in the examination of 
witnesses, adopted in different countries. It may 
be considered as a secret examination, where the 
preceding is merely januis cUmsis, with closed 
doors, the public being excluded; but the parties, 
or their representatives, being present; or it may 
be, where the Judge and notary only ai'e present, or 
where the notary alone acts as an examiner. Now, 
if the mode in Sicily is to proceed, in such matters, 
januis clamis, the Commissioners might well con¬ 
strue the word secretly, as they appear actually to 
have done, giving equal permission to the sub- 
stituted proctors of both parties to be present. 
Whether it might not be advisable, in future com¬ 
missions for the examination of witnesses abroad, 
to throw in some explanatory words, specifying 
the sort and degree of secrecy intended, is a 
question which I need not now examine; but 
as this commission stands, I think the proceeding 

of* 
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of the Commissioners has originated in a mere mis- hwmmt ». 
apprehension, and a misapprehension in itself very ^“****^^ 
natural; and that it aftbrds no ground whatever 4th July 1817* 
for suspicion of intentional irregularity. The 
mistake was a mistake on all sides. The sub¬ 
stituted proctor of Lord Herbert did not under¬ 
stand the word secretly, as we apply it in practice. 

In his protest he asserts, that he himself ought to 
have been present, and to have been present alone, 
which would have been equally at variance with 
our rule. Where all parties laboured under a 
common error, it is impossible to infer any im¬ 
purity in the proceeding; nor do I, at present, see 
any sufficient reason for rejecting the evidence. 

The Court, therefore, overrules the protest. 


On this day, the cause came on again upon the aoth^p.isig. 
merits, when it was argued by Dr. FhilUmore and 
Dr. Lushington, on the part of Lady Herbert; and 
by Dr. A^mold and Dr. Swabey, on the part of 
Lord Herbert. 

> 

Judgment. 

Sir William Scott. — This is a suit brought by 
the Dowager Princess of Butera of Sicily, against 
Lord Herbert, both of the persons being of noble 
birth and rank in their respective countries, and 
both of age at the time of the marriage, and, con¬ 
sequently, appearing in their own persons. It 
appears, that Lord Herbert was in Sicily in 1814, 
and was introduced to the family of the Prince of 
Butera, the then husband of this Lady, whose 
house was much frequented by the English nobility 
and gentry there resident. Lord Herbert was re¬ 
ceived by them both with peculiar kindness and 

hospi- 
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hbrbeut «. hospitality; and, the husband dying early in June 
Herbert. year, liOtdHerbert began to pay particular 

4th j«/y 1817. attentions, of a very marked nature, to the Lady, 
®JJ*f; |i8i9. in her widowhood. Her sister, who was the 
Duchess di San Giovanni^ speaks to meeting him 
at her house, when he opened his arms to salute 
her, and on expressing her astonisliment, he 
replied, “ that he thought he was entitled to that in- 
“ dulgence, as he was about to become her brother- 
“ in-law.” This led to further conversation, in 
which he declared his eager expectation of mar¬ 
riage, and shewed her a written promise to that 
effect. It appears, however, that some friends of 
the Lady entertained doubts as to the propriety of 
this marriage; as one of the witnesses says, that 
in a conversation with her, he advised her not to 
marry, as it might not be altogether suitable to 
her; but observed, at the same time, that it was a 
point for herself to decide. 

The intimacy of mutual affection continued to in¬ 
crease, with strong declarations of a desire to marry, 
on the part of Lord Herbert-, and on the 17th of Au¬ 
gust, the marriage took place, certainly not conform* 
ably, in point of mere ceremonial regularity, to the 
matrimonial rites of that country; in which, as in 
most other countries of Europe, a solemn ceremonial 
is appointed to be observed. But, it appears, that 
the Priest of the Parish was sent for, and that two 
Servants of the family were present; and that the 
Lady, oxidluOvdHerbert, in their presence, declared 
themselves to be husband and wife.— It is said, in 
objection, that this was an unsolemn marriage, 
and so it was; but it was followed up by all the 
necessary forms of registration, and by other acts; 
and nothing was left undone by which the fact 

could 
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could be established, as having actuaUy taken Hxrbbrtv. 

Hehbbrt. 

This part of the case being fully proved, the 4tii 1817. 
only question which remains, is respecting the va- 
lidity of this fact of marriage: whether, celebrated 
in this form, it is invalid, according to the law of 
the country; it being the established principle, 
that every marriage is to be universally recog¬ 
nized, which is valid according to the law of the 
country in which it was had, whatever that law 
might be. On that point, witnesses have been 
examined in the usual way of proving that fact, 
by the judgments of the professors of that law *, 

producing 

* The eighth article of the libel pleaded, “ That, by the laws, 
customs, and constitutions prevailing throughout the whole 
“ island and kingdom of Sicily, and especially by the decree of 
“ the Council of Trent, h. D. 1563, which is received and obeyed 
as law at Palermo, and throughout all Sicily, and which was in 
“ full force there on the ITth August 1814, clandestine marriages 
“ are held to be valid. It is enacted, that the mutual and free 
“ consent of the parties contracting marriage, expressed and de- 
dared in the presence of the priest of the parish in which the 
“ parties, or one of them, resides, and in the presence of two 
** witnesses, is sufficient to constitute the indissoluble bond of 
** matrimony, and a man and woman thus married, are held to 
** be legally united in wedlock; and so much was and is well 
** known to the judges and advocates and lawyers presiding and 
practising in the courts of law at Palermo, or other places in 
** the island and kingdom of Sicily, of the greatest reputation for 
their skill and knowledge in the laws of that country, and is 
“ in strict conformity with the exposition of the law of marriages 
“ in that kingdom, as laid down in the writings of authors of the 
“ greatest eminence and authority on that subject.” 

Niitth—“ That several ordinances have, from time to time, 
been promulgated, by royal authority, in Sicily, which affix a 

“ civil 
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Hbkbkiitv. producing the law, and shewing that it is the 
hbkbert. existing law, according to their opinions. They 
4tfa July iBir. state, with great distinctness and confidence, ttiat 
}i8i9. tlie Council of Trent is the law of Skily, which 
requires the presence of the parish priest and two 
witnesses. The Court has the depositions of four 
professors of the law, declaring that they have no 
doubt whatever of the validity of a marriage so ce¬ 
lebrated as this is proved to have been; and, 
indeed, the counsel here have felt, that, on this 
evidence, the validity could not be resisted. 

It is scarcely necessary to advert to subsequent 
circumstances j but there is the correspondence of 

the 


“ civil punishment on persons contracting clandestine marriages, 
“ and render the husband, if the parties are of noble birtli, liable 
“ to imprisonment for five years in a fortress, and the wife to 
confinement, for the same number of years, in a convent; but 
** that these ordinances are never enforced, except at the suit of 
“ the parents or guardians of the parties clandestinely married; 
“ and it is the general usage of the King, at the petition of the 
husband or wife thus clandestinely married, to direct tlm Su- 
prcnie Court of Judicature to remit the execution of the law, 
or to mitigate the severity of it; but tliat in no wise, by these 
proceedings, or by any other regulations imposed by the civil 
“ and canon laws prevailing in Sicily, is the validity of a clan- 
“ destine marriage solemnized in die manner pleaded, ever 
“ affected or called in question ; but the parties thus married are 
“ held to be validly and indissolubly unit^.’* 

Tenth—“ That the Honourable Robert Henry Herbert, com- 
“ raonly called Lord Herbert, and the Honourable Octavio Her- 
hert, commonly called Lady Herbert, having mutually and freely 
“ expressed their consent to be married, and having been married. 
“ and pronounced husband and wife, by the priest of the parish 
“ in which they or one of them residwJ, in the presence of two 
“ witnesses, were and arc laAvfiil husband and wife, according 
“ to the laws of Sicily*' 

Vows 



CONSISTORY COURT OF LONDON. 


the parties, in the characters of husband and wife; 
letters of Lord Herbert, in the warmest terms of 
marital affection and acknowledgment, and a ma¬ 
trimonial cohabitation is fully proved for some 
days afterwards. 

It appears, however, that there is in Sicily, a 
municipal and criminal law, against clandestine 
marriages, which subjects parties to imprisonment: 
the husband, if noble, in a fortress — the wife, in 
a convent; and there was a seclusion of these 
parties from each other, in consequence of this 
law; but not precisely, as the law prescribes, by 
close imprisonment. This is a law which appears 
to h ave been much dormant in the execution, and, 
TsuJJpq^, it is generally enforced only on the ap- 
^ plication 


Four eminent advocates were examined upon these articles, 
and deposed to the same effect, as follows: 

Don Domenico Masirantouio, domiciled and resident in Pa-' 
Icniw, doctor of both laws, and fiscal advocate of the High 
Archicpiscopal (’oiirt of the city of 31orreate, to the eighth article 
of the libel deposes, “ That a clandestine marriage, although 
illicit by the laws of the church, is, notwithstanding, valid and 
*' indissoluble. This point was fully established by the Council 
" of Tretit, Sess. 2-1. c. 1. Dc Reformatione, Since this decree, 

“ no law has been enacted repugnant thereto ; on the contrary, 

“ the said Council, with a view of obviating all judicial contests, 
threatened with excommunication ail those who should call 
** such decree in question. ‘ Dubitandum non est, clandestina 
“ matrimonia iibero consensu contrahentium facta, rata et vera 
“ esse matrimonia, ({uamdiu ecrlesiaea irritanon fecit, et proinde 
'* jure dainnand* sunt illi, ut eos synodiis anathemate damnat, 
“ qui ea vera et rata esse negant. Quique falao affirmant matri- 
" monia a filiis familias sine consensu parenlum contraota, irrita 
“ esse, et parentes ea rata vel irrita facere posse.’ This decree 
“ of the Council was received and adnjited in Sicibi, by an ordi- 
“ nance of the then King Philip the Second; and is the only 
“ source of sound doctrine, by which all the episcopal and royal 
vor.. ii. T “ courts. 


Hbkbbrt 

Hbrbbrt 


4th 1817 
ad/efi. \ 

30 ^pr.) 
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Herberts. pUcation of the fhends of the parties; though I 
Herbert. application of the family would 

1817- be particularly necessary, as any other informa- 
3o3>r.}*®*®‘ tion given to the authorities, would probably be 
sufficient; or the government of the country 
might act upon its own notion: yet it is likefy 
enough, that no such interposition of government 
is given, except when parents interfere for the 
protection of minors, or under other particular 
circumstances. Government was informed, in this 
case, by the application of Lord Pembroke, who 
was much dissatisfied with the marriage. Lord 
Herbert was sent to a fortress from which he 
escaped, and she to a convent, from whence she 

was 


“ courts of judicature are regulated and governed in inatriinu- 
nial causes. 

“ A clandestine marriage is said to be contracted, when a man 
” and a woman express and declare their mutual consent to 
“ contract matrimony, in the presence of the priest of the parish, 
“ or other minister by such parish priest for. that purpose duly 
“ authorized and empowered, and in the presence of two wit- 
“ nesses. It is sufficient that the minister be the priest of the 
“ parish in which one of the parties reside. A marriage so con- 
tracted, is called a clandestine marriage, as being iinaccom- 
“ panied by the following solemnities; viz. three previous pro- 
“ clamations during the solemn mass of the parish, on three 
“ distinct festivals or holidays, and the benediction of the mi- 
“ nister of the parish; and it is the want of this solemnity which 
“ occasions it to be designated as illicit. This marriage is, not- 
“ withstanding, valid, and the union between the parties indis- 
“ soluble, provided their mutual consent be expressed and 
“ declared in the presence of the priest of the parish and two 
“ witnesses, as above mentioned.” 

To the 9th article —“ That various civil ordinances, con- 
“ formably to the provisions of the canon law, declaring the 
“ above-mentioned clandestine marriage to be illicit only, have 
” been promulgated in our kingdom, which rnflict a punishment 
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was released, on bail, to appear, if called upon; hbrmitb. 
which she has not yet been, as the time is not quite ^‘*”**'*'* 
expired, but will expire in the course of the pre- 4th JulyiBij, 
sent summer. ®11919. 

Under these circumstances, the Court is re¬ 
quested, on the part of Lord Herbert, not to pro¬ 
nounce for a sentence of cohabitation, to be en¬ 
forced immediately, but to defer it ’till a distant 
day, that it may not interfere with the separation 
under the municipal law Sicily, to which reference 
has been made. It is allowed, that there is no pre¬ 
cedent for such a limitation to the ordinary decree of 
this Court. Is there any principle in support of it? 

That this Court should borrow the criminal law of 

Sicily, 

“ on persons contracting sucli marriages, and, amongst others., 

“ the Pragmatic Sanction of the reigning King Ferdinand^ vol. iv. 

“ tit. ‘ De Delictis,' which, not at all affecting or calling in 
“ question the indissolubility of clandestine marriages, but, on 
“ the contrary, respecting the same as a sacrament, merely pre- 
** scribed, that the parties guilty of such an illicit act should be 
“ subject to punishment, which, for parties of noble birth, 

“ renders the husband liable to imprisonment for five years in a 
“ fortress, and the wife to confinement, for the same period, in 
“ a convent. Should the parlies, however, be of ignoble birth, 

“ the husband is liable to banishment for five years, and the wife 
“ to imprisonment, in a solitary retreat, for the same period. 

“ 'I'he rigour of this law, however, has been repeatedly suspended 
“ by his Majesty, when no persons have appeared to denounce 
“ the parties, or enforce the execution of such law. " 

To the tenth article—“ That the Honourable Robert Henry 
“ Herbert, commonly called Lord Herbert, and the Honourable 
“ Octavia Spinelli, Princess Dowager of Butera, commonly called 
“ Lady Herbert, having expressed and declared their mutual con- 
“ sent to become husband and wife, in the presence of the priest 
« of the parochial church of La Kalsa, (in whose district the 
“ palace, wherein the Princess Dowiigcr of Butera at that time 
“ resided, is situate) and in the presence of witnesses, as pleaded, 

T 2 ♦ I am 
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Hikbbrt.. Sicilyy and incorporate it into its own rules; not 

_at the suit of the friends, or of the Government of 

>817. that country, but of the party himself, the husband 
ao^r.}^®'9* being equally, or perhaps principally, involved in 
these irregularities. If the Court should accede 
to this prayer, I think, It would undertake a task, 
to which It is not competent, in its own jurisdic¬ 
tion; and that It would act contrary to all prin¬ 
ciple, so to take up the criminal law of a country, 
which is almost obsolete there, and at the prayer 
of the particeps criminis himself. If It possessed 
such authority, it is to be observed, that the time 
for this punishment is almost elapsed. 

On the whole of this evidence, I have no doubt 
that the lady is the lawful wife of Lord Herberty 
and the Court is bound to direct, that he should 
receive her as such, and certify to this Court, by 
the first day of Michaelmas Term, that he has so 
done. 


“ lam decidedly of opinion, that, by the laws of the church, and 
** more especially according to the Council of Trent, and the civil 
" law, they were and arc lawful husband and wife, and indis- 
“ solubly united in the bond of matrimony." 

'i'he same witness, upon interrogatories— “ That, according 
" to the decrees of the Council of Trent, it is not necessary to the 
‘‘ validity of a clandestine marriage, that the priest or minister 
“ of the parish should pronounce any words, prayers, or bene¬ 
diction, the presence of the priest of the parish alone being 
** sufficient—that it is not necessary, that the witnesses should 
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utter or pronounce any words indicative of their being wit¬ 
nesses to such marriage—that it is not necessary to obtain 
their consent, for intervening as such, on occasion of the cele¬ 
bration of a clandestine marriage—that the priest or minister 
of the parish ought to know, at the time of contracting such 

marriage, the names and surnames of the witnesses present_ 

and that it is customary for either the intended husband or 
wife to fijrnish him with such Information on the spot, or to 
leave the same with him written down on a piece of paper.” 
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LADY KIRKWALL w. LORD KIRKWALL. 

''r’HIS was a question upon the admissibility of a 

j ^ ^ f'Clf X 8 ft 8 ■ 

libel, offered on the part of the Honourable 
Anna Maria Fitzmauricey commonly called Vis- reason ofdjc 
countess Kirkwally in a cause of divorce, instituted 
by her against the Honourable John Hamilton Fitz- Connivance on 

° 1 , 11 -r T the part of the 

maurtce, commonly called Lord Viscount KirkwaU, wife, from for- 

. /? 11 111 ^ bearance, not 

by reason or alleged adultery. inferred.— 

In opposition to the libel. Dr. Arnold and Dr. 

Burnaby objected, that it did not plead the period, 
when the adultery first came to Lady Kirkwall'^ 
knowledge. It was pleaded, that the fact oc¬ 
curred in 1814, and subsequently, in London and 
its neighbourhood; and that she was resident in 
London during the whole time ; but yet the suit 
was not brought until the latter end of the year 
181G. It was, therefore, to be presumed, that she 
was cognizant of the adultery, and acquiescing in 
it, particularly as she was living in a state of vo¬ 
luntary separation from her husband. 

Dr. Swabey and Dr. Lushingtony in reply to the 
objection, contended, that the mere residence of 
Lady Kirkwall in London did not, necessarily, give 
rise to the inference, that she was cognizant of the 
adultery, as a large city was, of all places, the best 
adapted for carrying on such an intercourse with 
secrecy; but were it otherwise, forbearance to a 
certain extent was justifiable, and even commend¬ 
able on the part of a wife ; and could not constitute 
any bar to the remedy which she might seek, after 
finding that her forbearance had been unavailing. 

T 3 Judo- 
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Kirkwall v. JUDGMENT* 

Kirkwall. WtlUam ScotU —Ill this CESC thc Hbcl plcads, 

Q5th^iir. 1817* “ that Lord and \jaAy Kirkwall were married, by 
18th 1818. „ special licence, in August 1%0% at Ahergelly^ in 
« Denbighshire ; that they lived together, from that 
“ time, until the year 1809, and had two children. 
“ A separation then took place, in consequence of 
** some unhappy differences which had arisen be- 
tween them ; that Lady Kirkwall has since re- 
“ sided, in various places in London, apart from 
** her husban^l.” The libel farther pleads, that, 
“ in the beginning of the year 1814, Lord Kirkwall 
** formed a criminal intercourse with a woman of 
“ the name of Taylor, or Hankin, who lived in 
“ lodgings in Park Place, Gros^enor Sqttare ; and 
“ that he, from that time, was in the habit of visit- 
ing her there for criminal purposes.” The libel 
then charges various acts of adultery to have been 
committed by them at those and other lodgings; 
and further pleads, “ tliat about the same time, 
“ he formed a similar connexion with a married 
“ woman of the name of Webb, tlien residing with 
“ her husband; that he afterwards lived with her 
“ in various lodgings, and still continues to do 
“ so at lodgings in Margaret Street, Cavendish 
“ Square;'* and it charges adultery between them 
at all those places. 

An objection is taken to the admissibility of this 
libel, on thc ground, that it does not plead the 
period, when Lady KirJmall first became ac¬ 
quainted with the fact of adultery, with wliich 
her husband is charged. The Court, however, is 
of opinion, that the objection is not sustainable, 
either in point of fact, or in point of law. It can¬ 
not assent to the inference, that Lady Kirkwall is 

18 to 
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to be presumed cognizant of the adultery, because 
she lived in London, where it took place ; as a per¬ 
son, in this great city, moves in a state of compa¬ 
rative obscurity as to his actions, to what a person 
does, who lives in a less populous place, where his 
life is open to continual observation: — Magna urbs 
magna soUtudo. There is nothing in the facts 
charged, to shew, that Lady Kirkwall*^ suspicion 
must, of necessity, have been excited, or that the 
adultery might not have taken place without her 
knowledge: but supposing that she was acquainted 
with it, though a husband is bound to take prompt 
notice of the infidelity of his wife, and is liable to 
have his neglect of so doing urged against him, 
when afterwards seeking his legal remedy; yet 
this doctrine is not to be pressed against a wife, 
unless in very particular cases. 

Even in the case of a husband, it is not inva¬ 
riably expected, that he should show the time 
when the cliarge first came to his knowledge. It 
might be prudent, and expedient for the success 
of his suit, that he should do so, but it is not abso¬ 
lutely necessary — something must be allowed to 
convenience. Certainly, a wife would not be 
justified in living in the same house with her hus¬ 
band’s concubine, sharing the turpitude of his 
crime, and partaking of a polluted bed; but she 
might have a reasonable hope of his return to her so¬ 
ciety; and forbearance, under this spes recuperandi, 
has never yet been held to constitute a bar to her 
legal remedy, when every hope of that kind should 
be extinct. I, therefore, admit this libel to proof. 

On the 13th of Fehrttary 1818, the libel being 
fully proved, the Court pronounced, that Lady 
Kirkwall was entitled to a divorct% and decreed 
;jccordingly. 

j J 


Kirkwall V. 
Kirkwall. 


asth 

13th Feb. 1818. 
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sad Jun« 1619- 

l6th MaylH^O. 

Jactitation of 
Marriage.— 
Factum of Mar¬ 
riage pleaded, 
but not sustained 
in proof.— 
Effect of impo~ 
$ition of such 
celebration, if 
actually prac¬ 
tised, queere. 
The Court ulti¬ 
mately ileclined 
to pronounce fo/ 
Jactitation; it 
appearing to 
have been done, 
originally, with 
the permission 
of the party. 


LORD HAWKE i;. GORKI, 

CALLING HERSELF LADY HAWKE. 

THIS was a suit of jactitation of marriage» 
brought by Lord Hawke, against Augmla 
Corri, calling herself Lady Hawke, 

On the part of Lady Hawke, an allegation was 
offered in contradiction to the libel, pleading the 
circumstances of an ostensible,/ac/ww? of marriage, 
had under a special licence, obtained, or pretended 
to be obtained, by Lord Hawke. 

Dr. Swabey and Dr. Dauheny contended, that the 
allegation did not plead a factum of marriage, as 
a real and valid marriage, and that such a pica 
could not be received, as a defence, in any other 
form; that no licence, or record of* any, was exhi¬ 
bited j that it only averred, “ that Lord Hawke 
“ declared, that lie had obtained a licence, and 
“ that he produced an instrument, which he said 
“ was a licence.” 

On the other side, X>r,Jenner and Dr. Lushington 
submitted, that if the allegation had pleaded a fact 
of marriage, even less strongly, it was sufficient to 
shift the proof Of validity on the other pai ty; that 
the averments were sufficient to put Lord Hawke 
on a proof of nullity of marriage; and if that could 
effectually be established, their party would be still 
entitled to the benefit of the facts pleaded, to repel 
the charge of false and malicious jactitation. 

JUDG- 
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Judgment. hawks ». i 

Sir William Scott, —This is a proceeding not very 
usually adopted of late years; but it has, never- 23dj«„e,8jj. 
theless, I presume, a legal existence. It is brought ^ 
by Edward Lord Harvey Havoke^ against Augusta 
Elizabeth Corri, calling herself Lady Hawke^ for 
jactitation of marriage.—The libel states, in the 
first article, “ That Lord Hawke is, in no way, 

“ married to or united with this lady,” (meaning, 
as the Court presumes, neither in fact nor in law); 

“ that she has falsely and maliciously boasted and 
“ reported, that she is married to him, whereas, 

“ in fact, no marriage has taken place; and that, 

“ on her being desired to desist from such conduct, 

“ she paid no attention, but continued, falsely 
“ and maliciously, to boast and report such fact, 

“ to the no small prejudice and injury of the 
“ complainant.” The libel goes on to pray, “ that 
“ the Court will pronounce, that she has been, in 
“ no manner, married to the complainant; that It 
“ will restrain lier from such conduct, and con- 
“ demn her in the costs of the suit.” The pro¬ 
ceeding is, therefore, in the nature of a criminal 
suit. To this libel an allegation has been given 
in, which is strictly defensive; and the Court is 
always inclined to allow great latitude to defensive 
pleading, unless it clearly appears, that the admission 
of the matter can lead to no useful result, which, 
certainly, docs not appear to be the case here. 

The allegation pleads, “ that in the months of 
“ Januaryy February^ and Marche 1814*, Lord 
“ HawkCf being a widower, paid his addresses to 
** Augusta JUizabeth Corri, who was then a single 
“ woman; that he made proposals of maiTiagc to 
“ her, which were accepted; that she accoin- 
“ panied him, several times, to his proctor in Doc- 

“ tor*s 



CASES DETERMINED IN THE 


Hawke v. “ tor*s Comwons, for the purpose of procuring a 
Gorki. « Special Jicencc for their marriage, and particu- 

aadjune is 19 . “ My Oil the IJlth of March 1814, she went with 
i 6 ih -Mayisao. « gj^g remained in the carriage while 

“ he went into the proctor’s office, for the express 
“ purpose, as he declared to her, of obtaining such 
“ licence; that, on his return,he informed her, that 
the licence would be sent to him in the even- 
“ ing of that day, and they accordingly agreed 
“ that the marriage should be solemnized on that 
“ same evening, at No. 22 , Parle Lanct a house 
** which Lord Hawke had purchased for their 
“ future residence; that the marriage wasaccord- 
“ ingly solemnized, pursuant to the rites and cere- 
monies of the Church of England, by a priest or 
“ minister in holy orders, of the Church of Eng- 
land, or by a person whom Lord Hawke intro- 
“ duced as such ; that, on this occasion, his Lord- 
“ ship produced a written instrument, which he 
“ stated was the special licence; that the marriage, 
“ by the request of Lord Hawke, was kept a secret 
“ for some months, but afterwards publicly 
“ avowed; that they cohabited together at the 
“ family mansion of Lord in Yorkshire, as 

“ also at Paris, War thing, and other places, until 
“ the month of March 1818; during which time, a 
correspondence occasionally took place between 
“ them, in which he uniformly directed to her as 
“ Lady Hawke,** which letters are exhibited, and 
are couched in a.very strong style of conjugal affec¬ 
tion, he signing himself her aflectionate husband, 
&c.; “ and that he directetl his children, by his 
“ former wife, to address her as their mother.” 

Now, supposing this allegation to be true, 
(which the Court is, for the present, bound to 
suppose) nothing can be clearer, than that Lord 

Hawke 
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Hawke has publicly and privately declared him¬ 
self to be her husband. The Court entirely 
agrees with what has been said, that the de¬ 
fence might be sustained without a specific de¬ 
scription of the fact of marriage; it is suflScient, 
for a primd facie defence, to allege that a fact of 
marriage actually passed; and the burthen of proof 
is unquestionably shifted on the other party, to 
shew that any thing has occurred to invalidate it; 
especially as he has been, as she alleges, the party 
conducting the whole business throughout, and is 
alone in possession of the means of proof. 

Looking at these facts, it is impossible for me not 
to say, that there is abundant facie allegation 
of the fact, which, in the present stage of the pro¬ 
ceedings, is all that is necessary. How the case may 
be, in a moral point of view, if it should prove that 
the person, who solemnized the marriage, was not a 
clergyman, and the paper not a licence, to the 
knowledge of the party who held them out as such, 
to a person totally ignorant of the facts, no reason¬ 
able man can doubt. What it may be, in legal 
consideration, it is not necessary for me to answer 
at present; but I am not quite prepared to say, that 
a marriage contracted under such circumstances, 
would necessarily be pronounced null and void. 
If the case should arise, which the plea suggests, 
it would present a question worthy of the best con¬ 
sideration that could be given to it, for the protec¬ 
tion of the party abused by such treatment. No case 
has been cited to me, in which it has been proved, or 
has been laid down, that an innocent woman, so im¬ 
posed upon, would not be entitled to the complete 
protection of the law. A Court, I think, would strain 
hard to allow her the full benefit of it, if she was 
really the dupe of so cruel an act of imposition. 

A re- 


HAWKEtf. 

CORRI. 


33d June 1819. 
l6th May\%^o, 
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Hawke w. A fcsponsive allegation was afterwards given by 
^*°*"*' Lord Hawkey pleading the marriage of the de- 
«3d June 1819. fendant with Anthony FhiUp Corri ; that she was 
i6ihjidbyi82o. that time his lawful wife; that in ISld*, she 

came to, cohabit with him, the said Lord Hawke, 
and lived with him as his Mistress; that he then 
allowed her to assume his name. It further 
pleaded a deed of settlement upon licr, on their 
separation, in the name of Com, and reciting her 
to be the wife of the said Anthony Philip Corru 

In objection to this allegation, T>v.Jenner and 
Dr. Lushington submitted, that this was an abandon¬ 
ment of the whole case, as it set forth his own 
profligacy, and that as Lord Hawke had permitted 
her to use his name, there was no ground for the 
suit of jactitation. 

Dr. Swabey and Dr. Daubcny submitted, that 
cohabitation was no bar to such a suit; that a suit of 
jactitation was the only remedy, by which the party 
could protect himself, and his family, from such an 
assumption of a false relation to himself and to them; 
that it thus becomes, in its consequences, a mar¬ 
riage cause, in which it was necessary to establish 
what was the real condition of the woman; that 
this sufficiently appeared from the contents of the 
allegation, and it was entitled to be admitted, 
and to be considered with the other facts of the 
case, in the final decision of the Court. 

• 

Judgment. 

i6ibjj%i8ao. Sir William Scott. — This is a proceeding in a 
cause of jactitation of marriage, brought by Lord 
Hawke against a female, wlio, as he represents, 
had usurped the title and character of his wife — 
a proceeding not now very familiar to this Court, 

blit 
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but which it is bound to receive, for the protection 
of persons against the extreme inconvenience of 
unjust claims and pretensions to a marriage, which 
has no existence whatever. If a person pretends 
such a marriage, and proclaims it to others, the law 
considers it as a malicious act, subjecting the party, 
against whom it is set up, to various disadvantages 
of fortune and reputation, and imposing upon the 
public (which, for many reasons, is interested in 
knowing the real state and condition of the indi¬ 
viduals, who compose it) an untrue character j 
interfering in many possible consequences with 
the good order of society, as well as the rights of 
those who are entitled to its protection. It is, 
therefore, a fit subject of legal redress; and this 
redress is to be obtained, by charging the sup¬ 
posed offender, with having falsely and maliciously 
boasted of a matrimonial connexion, and upon proof 
of the fact, obtaining a sentence, enjoining him, or 
her, to abstain in future from such false and inju¬ 
rious representations, and punishing the past offence 
by a condemnation in the costs of the proceeding. 

To a charge of jactitation three different defences 
may be opposed. It is obvious, that the fact of 
having made any such representations may be 
denied, in which case, if not proved, the accusation 
shares the common fate of other unfounded 
charges; or secondly, it may be admitted that 
such representations have been made, but that 
they are true; for that a marriage had actually 
passed, and, in such a way, as to give the party a 
right to claim the benefit of it. In that state of 
things, the proceeding assumes another shape, 
that of a suit of nullity, and of restitution of 
conjugal rights, on an inquiry into the fact and 

validity 


Hawkep. 

CORRI. 


SdcUundsia. 
16th Jlfay 1820. 
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Hawke». Validity of such asserted marriage; and it will 
depend upon the result of that inquiry, whether 
a3dJu«ei8i9. the party has falsely pretended, or truly asserted 
16th juayj 820. ^ marriage. In the former case, the Court 

would pronounce a sentence of nullity, and enjoin 
silence in future. In the latter, the Court would 
enjoin the accuser to return to matrimonial co¬ 
habitation, unless it could be shewn, that some 
other reason was interposed to dissolve that obli¬ 
gation. A third defence, of more rare occurrence, 
is, that tliough no marriage has passed, yet the 
pretension was fully authorized by the complain¬ 
ant, and, therefore, though the representation is 
false, yet it is not malicious, and cannot be 
complained of, as such, by the party who has 
denounced it. 

As far as I yet see of the present case, it is com¬ 
pounded of the two latter descriptions; for in one 
part of this female’s defensive plea a marriage is 
set up; in the other part, her defence is rested 
upon the authority given by Lord Hawke, and not 
only given, but also liberally used by the noble¬ 
man himself, and upon various occasions; where, 
to speak of it in the gentlest terms, it could hardly 
have been expected. Before the Court proceeds 
farther in this business, which appears in such a 
questionable character, It has a right to know 
precisely, whether both these defences are sus¬ 
tained, or whether that of an actual marriage is 
entirely withdrawn, because the course of the Court 
will be materially varied by the answer to that 
question. If it is intended, that this marriage, as 
stated in the plea, shall be adhered to, (and if it be 
not, one hardly sees for what reason it found its 
way here,) then the Court is bound to inquire into 

the 
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the fact of its validity. If abandoned, then the mawksb. 
attention of the Court is confined to the other plea, 
that of an authority given to claim the title of wife, 

aad June 1819 * 

though never married. . lethMayisao. 

The description given of the marriage, certainly 
insinuates something of a doubt respecting its 
canonical regularity; for it, in some degree, 
appears to authorize a suspicion, that the licence 
was a forged instrument, and the officiating minis¬ 
ter a mere pretender to Holy Orders. At the same 
time, there being no such admission, the marriage 
may be perfectly unexceptionable, performed by 
virtue of an authentic licence, and by a Clergyman 
regularly ordained. Lord Hawke does not advert 
at all to any such fact of marriage; but he asserts, 
that she was a married woman with a husband 
living, during his cohabitation with her; and taking 
that to be an undisputed fact, there is an end of 
any legal consequence belonging to this marriage, 
if it did pass in what manner it might. 

But it is not an undisputed fact, for she asserts, 
that, at the time it took place, she was a single 
unmarried woman. W hat the real state of the 
case in that respect is, remains to be shewn. If it 
is as contended, ail that the Court has to observe 
upon it at present is, that if any such prior mar¬ 
riage was existing, this act, if it passed, was a 
most unaccountable act of profanation, in which 
the parties, for no reason whatever, being adjured 
in the name of the Supreme Being, and in the 
most solemn style in which an oath can be con¬ 
ceived, to declare whether either of them knew of 
any impediment to their marriage, take upon 
themselves to declare that there was none, though 
both perfectly well knew, that there was an impe¬ 
diment 
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Hawke». diment perfectly insuperable. If that li^ere the 
real case, the Court would be disinclined to stir a 
«8dJan*i8i§. fingCF to relieve either party, both sticking deep 
16th 1880. gQfiem Into* But if the facts were simply these, 
that, being a young unm'arried woman, she was 
imposed upon by a pretended Clergyman, and a 
supposititious licence, the matter might perhaps be 
deemed an arguable point, whether a marriage, 
had under such an atrocious imposition practised 
upon her, might not bind the guilty artificer of 
such fraud. 

It seems to be a generally accredited opinion, 
that, if a marriage is had by the ministration of 
a person in the Church, who is ostensibly in Holy 
Orders, and is not known or suspected by the par¬ 
ties to be otherwise, such marriage shall be sup¬ 
ported. Parties who come to be married, are not 
expected to ask for a sight of the minister’s letters 
of orders, and if they saw them, could not be ex¬ 
pected to inquire into their authenticity. The 
same favourable principle might not be unjustly 
applied on behalf of an innocent young woman to 
this ostensible minister, though officiating in' a 
private house, when the office is authorized, by the 
special licence, to be performed with just the same 
validity as in a Church. And even if this special 
licence were false, it might perhaps be considered 
by some as likewise an arguable point, whether 
the same principle, which, in favour of innocent 
parties, supports the act of a pretended Clergyman, 
might not be invoked to uphold the authority of a 
supposititious instrument of licence, obtruded upon 
a party, and deceived by so cruel a fraud; for it 
can as little be expected, that a young woman 
should ascertain the authenticity of the instrument,' 

under 
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unde;* which her marriage is to pass, as the ordi- Hawk* » 
nation of the minister who is to perform it. Upon * *— 
such points, 1 give no further opinion than by 93d June lei*. 
saying, that the Court would listen, without impa- 
tience, to any argument (whether successful or 
not) which had for its object to protect an inno-' 
cent young woman, against the effect of so detest¬ 
able a fraud. 

I am to remember, that this is her own repre¬ 
sentation, still standing upon her own allegation. 

Am 1 then to understand that this marriage, so 
remaining still in plea, is, upon this or any other 
ground, abandoned ? The argument, in the direc¬ 
tion of it, appeared to imply the contrary; for it 
was contended, and most justly, that wherever a 
marriage was set up in a cause of this nature, the 
Court was bound to proceed in its inquiry, and 
could not dismiss the suit. But how do any such 
duties arise, if the title of marriage is totally 
waived ? If that is withdrawn from the plea, the 
party cannot in the same breath call upon the 
Court to inquire into a-fact which is disclaimed, 
and try a question, in which no real interest re¬ 
maining is set up.* 

That matter being disposed of, the question then 
ig reduced to the other ground, of an authority 
given by Lord Hawke to the defendant, to use his 
name during an illicit connection between them, 
which lasted some years ; and the fact is not‘only 
admitted by Lord HaWke^ but avowed and asserted 
in his own plea, that he did so; and there is reai- 

* Here it was tacitly intimated, that that part of the plea was 
waived. 

VOL. II. r son 
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son in abundance to conclude, from documents 
produced, that the liberty was not only given, but 
93 d/«Re 1819. that he himself clothed her with that character, 
i«thji%i 89 o. all places and all situations —m England and 

abroad—in London and at his country residences 
—amongst his tradesmen, his neighbours, and his 
friends—in his intercourses of private life, and to 
the representatives of foreign governments, where 
it was necessary to give her a true description, to 
entitle her to a privileged reception in the countries 
they repi*esented. What is more appalling still, 
he introduces her to his own children by his de¬ 
ceased lady, as succeeding to her rights and duties, 
in the care and management of her unprotected 
ofl&pring. 1 am not speaking here of the moral 
merits or demerits of such facts. No language of 
mine could be more forcible than the language of 
the facts themselves, I am concerned only with 
their legal quality; and I am bound to say of that, 
that it certainly deprives him of a right to com¬ 
plain of an injury, which, if it exist .at all, he has 
inflicted upon himself j and this not in a moment 
of indiscretion, at once lamented and withdrawn, 
but publicly and privately, in habit and for years, 
without intermission, and in situations, where very 
. powerful calls of both duty and decorum might 
have been expected to impose a restraint. It is 
diflicult to maintain, that she is liable to a charge 
of malice for following his own authorized pre¬ 
cedents, for adopting the character he had con¬ 
ferred upon her—for echoing his own assertions^— 
and conforming to his own course of acting. 

It seems to be a representation, rather insinuated 
than avowed, that the permission was given only 

during 
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during the cohabitation, and, that this having 
ceased, the permission is expired. This may be 
true; but it does not follow, that it is any part of 
the duty of the Ecclesiastical Court to proclaim 
its extinction; that Court is bound, in a cause of 
jactitation, to see that parties do not usurp the 
characters of husband and wife (characters sacred 
and indissoluble), to the injury of the complain¬ 
ant ; but if there be no usurpation, if the title has 
been so licenced by the authority, and still more 
by the example, of the complainant himself, this 
Court will leave him to relieve himself by his own 
exertions, from the inconvenience of his own acts. 

It is too much to expect, that if a person imposes 
false characters of this nature upon the world, the 
Ecclesiastical Court is to interpose in his behalf, 
as soon as the consequences of such unfortunate 
conduct begin to assail him. It looks in vain to 
hnd malicious boasting in language long autho¬ 
rized, and used by the party himself. Persons of 
such habits have their quarrels and reconciliations. 
They likewise change these transient connections, 
and the new favourite is privileged with the title 
of her predecessor. This Court cannot follow 
them in these variations of humour, and conduct, 
and drop all recollection of the false character 
they have conferred, at the moment they think 
proper to drop it in practice. According to Lord 
Ha^ooke*^ own account, he has been living, for 
years, in an adulterous connection with the wife 
of another man, whom, for the conveniences of 
that connection, he has every where introduced 
and qualified as his own. What protection he may 
find in other Courts from the molestation of claiins 

u2 
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^adJitne is 19. 
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Hawke 0 . Originating from this imposture, which he has 
practised upon the world, is not for me to inquire. 
S3djunei8i9. Hc must fight through the difficulties he has 
16 th-May 1820 . . and in every case, he will have the pro¬ 

tection to which he is legally entitled. But this 
Court cannot indulge him witli a general exemp¬ 
tion from all possible inconvenience, by pro¬ 
nouncing a sentence of malicious jactitation against 
the person, whom he himself has tutored to use 
the language of which he complains.—Suit dis¬ 
missed. 


PROCTOR t’. PROCTOR. 


I6th July 1819. 

Divorce, by rea¬ 
son of Adultery, 
barred by the 
compentalio m- 
mtnu,committed 
even after the 
Adultery of the 
Defendant — 
JtetriminatioH 
sustained. 


'J'HIS was a case of divorce, by reason of adul¬ 
tery, brought by the husband against the wife, 
in which the principle of recrimination was . fully 
discussed, and with reference to acts of the husband 
subsequent to the commencement of the suit. 

Tiie case was argued by Dr. Swahey and Dr. 
Lushingtout for the husband; by Dr, Arnold and 
Dr. Jenner for the wife. 


Judgment. 

Sir William Scott ,—This is a suit for a divorce, 
by reason of adultery, instituted by Charles Proctor, 
Esq. against Elizabeth Mary Proctor, his wife. 
The libel states ** the marriage of the parties to 
“ have taken place on the 13th of September 1810, 
“ and their cohabitation together, from that time 
“ until the month of Atigust 1814, when they left 
“ London, for the purpose of making a tour on the 
“ Continent; that they proceeded on their route, 
“ and reached Naples in January 1815, where they 

remained 



CONSISTORY COURT OF LONDON. 


m 


” remained some time, and during their residence 
** there became acquainted with a Mr. French^ 
“ an Irish gentleman, with whom they formed an 
** intimate connexion. Mr. French being also on 
“ an excursion of pleasure, and having ascertained 
“ the destination of Mr. and Mrs. Proctor, pro- 
posed to accompany them, which was agreed to, 
“ and they shortly afterwards left Naples together, 
“ and continued so until they reached Brussels^ 
‘‘ During this time, the intimacy between Mr, 
<* French and Mrs. Proctor increased, and several 
“ acts coming to the knowledge of Mr. Proctor^s 
‘‘ valet, which excited his suspicions, he thought 
“ himself bound to communicate them to his 
“ master, upon which Mr. Proctor determined to 
travel no further with lAv, French; and, on their 
“ arrival at Brussels, under pretence of their ser- 
“ vants disagreeing, Mr. Proctor proposed that 
“ they should separate, which was agreed to, and 
“ Mr. French proceeded to Paris, and Mr. and 
“ Mrs. Proctor to London'' 

Notwithstanding this separation, the intercourse 
was still carried on by a correspondence; Mrs, 
Proctor receiving her letters under the feigned 
name of Madame Woolfort, at several places on the 
Continent, until their arrival in London, at Gor- 
don'^ Hotel, m August \%15, Shortly after . Mr, 
and Mrs. Proctor's arrival in London, Mr. French 
also arrived, and took up his residence at Lon^s 
Hotel, when the correspondence was renewed, 
and a person of the name of Lee, and another, 
the servants of the coffee-houses, were employed 
in carrying the letters, Mrs. Proctor about this 
time sent for a jeweller, and ordered two rings, 
one to be ornamented with two hearts entwined, 

u 3 doves. 


Proctor v. 
Proctor. 


I6th July I8ig. 
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Proctor v. doves, and such like emblems of purity y and to be 
Proctor, gnfjched with emeralds; the other to bear fJie 
i 6 tb/u 2 y 1809. same emblems, and the following motto to be in¬ 
scribed on the inside of it— **J*woois goute kphisir, 
etcroyois concevoir la boriheur. Ah! je rCenvois 
“ senti qu'un vain songe^ et n*imaginois que k bon- 
“ heur d*un enfanV' These rings were carefully 
wrapped up, and sent to her under the aforesaid 
feigned name of Woolfort They remained a short 
time at Gordon's Hotel, and then returned to Mr. 
Proctor's seat, Mardow, near Ware^ where the cor¬ 
respondence was still carried on. Mr. Proctorj 
having good reason to suspect the fidelity of his 
wife, determined to be convinced of it, by search¬ 
ing his post-bag, and there he found a letter, in his 
wife's hand-writing, addressed to Mr. French. 
This fact confirming his suspicions, he imme¬ 
diately repaired to the house of Mx.Hak^ the 
father of Mrs. Proctor, and related to him tlie cir¬ 
cumstance, when he advised him to bring Mrs. 
Proctor to his house, without acquainting her with 
the object, and the matter should be then tho¬ 
roughly investigated. This was accordingly done; 
and, upon her being accused of her criminal cor¬ 
respondence, she strongly denied it; but on the 
letter being produced, she appeared extremely 
agitated, and left the room. She afterwards ad¬ 
mitted her guilt, and implored pardon from her 
injured husband. On the developement of these 
facts, Mr. Proctor was determined to seek redress 
against Mx. French, and consulted his legal ad¬ 
visers for that purpose; but, from the absence of 
witnesses abroad, he was unable to proceed. 
Pending the inquiry, however, it was ascertained 
that a criminal intercourse had taken place with 

15 this 
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this lady and Mr. Standishf a gentleman to whom 
she had been introduced at RomCi and so con-- 
elusive was the information of this circumstance, 
that Mr. Prdetor commenced a suit at Common 
Law, the result of which was a verdict in his fa¬ 
vour, and damages, to the amount of £500, were, 
awarded him. 

It will be unnecessary to enter into a minute 
detail of the evidence in this case j it will be 
enough to say, that the proof is abundant, and 
quite sufficient to maintain more than the indivi¬ 
dual case; and, therefore, if it rested here, Mr. 
Proctor would be entitled to the sentence of the 
Court: But it does not. Mrs. Proctor, notwith¬ 
standing all her professions of sorrow, regret, and 
her imploring acknowledgments of penitence and 
aifection, has accused her husband of a criminal 
intercourse with a person of the name of Charlotte 
Phipps, which the Counsel on his behalf were com¬ 
pelled to admit j but it appears, that he had not 
any intercourse with this person, until after the 
inhdelity of his wife had been clearly established. 

Upon this state of facts, a question arises, 
whether the party has forfeited his remedy of a 
legal separation from his offending wife, by his 
incontinence proved to have taken place subse¬ 
quent to the discovery of his wife’s infidelity, there 
being no reason to presume otherwise, than that 
he had always confined himself to his marriage 
bed, till after the voluntary separation which fol¬ 
lowed the discovery? It is impossible not to see, 
that if this relief of a legal separation is withheld, 
both himself and his innocent family may eventually 
become sufferers to a very great extent. He will 
be primd facie the father of the spurious oftspring 

u 4 which, 
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Proctor. 


16th 1816. 



!890 CASES DETERMINED IN THE 

Proctor v. which, from the past experience of her conduct, 
PnocTOR. likely enough to produce. He is primd 

i6th July facie liable for the debts, which she is likely to coa- 
tract ill this state of separation. He will be-under 
the necessity of proving, by means not always easy 
or convenient to be had, an absolute non-inter- 
course, in order to deliver liiinself from these 
painful obligations whenever they press. It is to 
be added, that he is likewise to be barred, in con¬ 
sequence of a failure in his present application, 
from obtaining that complete relief which the Legis¬ 
lature is in the modern habits of dispensing, of an 
entire dissolution of all connection with a woman 
who has violated all her conjugal duties, and made 
his marriage bed a scene of pollution and dis¬ 
honour. These are consequences that must be 
admitted to press with sufficient severity upon a 
husband, whose own irregularities may naturally 
be supposed to have had a main part of their 
origin in the failures of duty on the part of the 
wife; and if the law does really impose them, it is 
fair to presume, that it has provided against them 
in some way or other, reconcileable with its notions 
of the marriage contract, and of the duties of the 
parties to each other, in the relation in which they 
happen to be placed. 

There can be no question that the legal nature 
of the marriage contract, in this country, had its 
entire root in the ancient Canon Law of Europe; 
not indeed since the Reformation, to the full extent 
of that law which considered it as an absolute 
Sacrament; but to the extent of considering it in 
each case as an act highly spiritual, consecrated by 
divine authority, and as such indissoluble by human 
power for any cause whatever. The obligations of 

4 marriage 
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■Carriage might be suspended but could not be 

extinguished, the parties might be released in cer---— 

tain cases from personal cohabitation, but the rela- leth Juiy i8i». 
tion of husband and wife still subsisted. — These 
were characters absolutely indelible. No breach 
of the marriage duties affected the sacred 'vinculum. 

If the parties were released from personal cohabU 
tation for reasons allowed by the law, yet still as 
the 'vinculum remained, the guilt of adultery was 
just as much liable to be incurred by any act then 
committed, as when the parties were living in con¬ 
jugal society, and in the apparent discharge of all 
matrimonial obligations. The corpus delicti is the 
same, because manente vinculo, semper remanent 
conjuges. 

It was a doctrine not peculiar to the Canon Law, 
that it looked with disfavour to a complaining 
party, who was himself an offender in the same 
way; for the Civil Law, certainly, did the same, 
to the extent of not barring the wife’s demand 
of dower against such a husband. In one text 
of the Civil Law usually quoted upon this sub¬ 
ject, which Brissonius justly calls insignis sen- 
tentia, the allowance of dower seems referred 
to the supposition, that the husband had be¬ 
trayed the wife into acts of infidelity, by the 
seductions amd provocations of evil examples of 
his own: Index debet inquirere an marilus pudkc 
“ vivens mulieri quoque bonos mores colendi auctor 
“ fuerit, Periniquum enim videtur esse, utpudicitiam 
“ vir ab uxore exigat quam ipse non exhibeat.** * 

Certain it is, that the general maxim of compensa- 


Dig. 48. r>. 13. 


tion. 
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pRocVoV* applied to mutual moral failings, was forged 

in that mint.—“Firo at^ue uxore imkem accu- 
i«th Ai/jr 1819. « santifmsy causam repudii dedisse utrumque pro- 
« nuntiatum est: Id ita accipi deheU ut ed lege, 
“ gmm ambo contempserunt, neuter vindicetur: 
« paria emm delicta mutm pensatione dissolvun- 
“ tur*;** a maxim which it applied to other cases 
of mutual misconduct. 

I do not find any express text, that applies 
to the particular case of granting a legal separa¬ 
tion to a husband, who had remained constant 
to his marriage bed till after he had detected 
the infidelity of his wife, and retired from her 
society. No such favourable distinction is in¬ 
timated any where in that system, as far as I 
recollect. There can be no doubt that the Canon 
Law acknowledged none such j the contrary flowed 
naturally from its peculiar doctrine of the absolute 
indissolubility of marriage. For the vinculum 
remaining perfectly unaffected by the adultery of 
either party, or by a private separation consequent 
thereon, the parties remanent conjuges, and an 
adulteiy then committed, was as direct and gross 
an infraction of that vinculum as if committed at 
any other period, and as such, was held equivalent 
to it. It was a par delictum, subject to the same 
rule of compensation, which leaves the parties to 
find their common remedy in common humiliation, 
and mutual forgiveness. It provides against the 
mischiefs to which a husband might be exposed 
by such a wife living apart, by its known doctrine, 
that all separations merely voluntary are totally 
illegal, not to be either tolerated or presumed. 


• It 


* Dig. 24.3. 39. 



CONSLSTORY COURT OF LONDON. 

It acknowledges no intermediate state between a 
cohabitation and a formal separation. It, therefore, 
presumes, when it withholds its divorce of sepa¬ 
ration, that the parties return to cohabitation ; all 
matters return to their former course, but with 
increased vigour; the husband and wife live again 
on their former footing, and there is no anticipa^ 
tion of separate debts, or of the probability of a 
spurious offspring. That such is the doctrine of 
the Canon Law is most certain, the authorities 
are numerous and precise to that effect; the texts 
of the Canon Law, the dicta of all Commentators 
and Professors, concur in holding out, that there 
is no distinction between a delinquency of the 
husband committed b^ore or ajter a wife’s infi¬ 
delity, in its complete efficiency as a bar to a claim 
of legal separation. • 

1 should 


* The following quotations were introduced into this part of 
the judgment 

Deer. Greg, ix.5, tit. 16. vii.—“ Tua fraternitas requisivit utruni 
" aliquo deneganti uxori su» in adulterio deprehensse djebituni 

** corijugale, si postniodum ipse cum alia perpetret adulterium 
** nianifeste, cogi debeat ut uxorem maritali atfectione pertractet: 
“ super quo taliter respondemus, quod cum paria crimina com- 
pensatione mutua deleantur. vir hujusmodi foriiicationis suss 
** obtentu uxoris nequit consortium declinare.” 

Panorm. in loco cit .—“ Nota, quod licet propter adulterium 
“ mulicris possit separari matrimonium quoad torum, non potest 
“ maritiis cum alia cohabitare, sed tenetur continere, alias ad 
“ uxorem redire, quia licet propter adulterium separetur matri- 
** monium quoad torum, non tamen quoad vinculum quia rema- 
«' nent conjuges.’* ** — He maintains, that after sentence of adultery 
obtained against the wife, the judge may, ex offido, compel the 
offending husband to return to the wife—*' Ne propter sepa- 
** rationem jaceant in peccato.'^ 

Lon- 


m 

Proctor «. 
Proctor. 
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Proctor m I should subject the Court to the charge of idle 
Proctor, jf j ^gre to multiply authorities upon a 

i6th/ttfy 1819 . point so clearly established. If the Canon Law is 
to be taken as the guide^ there is certainly an 
end of all question on the subject. If it be not, 
then the question must reM upon modern decisions 
of our own (which, I am sorry to say, no diligence 
of myself, or others, have been able to produce); 
and if they are wanting, recourse must be had to 
the general principles of reason, morality, and 
public convenience, applicable to such a case. 

Upon the first point, the binding authority of the 
Canon Law in catises matrimoniaU depending in 
these Courts, I look without success, for any prin¬ 
ciple on which I can hold, that they can release 
themselves, by any power of their own, from a sub¬ 
mission to that authority. The release, if proper, 
must come from a higher authority than they 
possess. It is notorious that this country, at the 
Reformation, adopted almost tlie whole of the Law 
of Matrimony, together with all its doctrines of 
indissolubility, of contracts per verba de presenti 

et 


Lancellotlus^ 1. ii. tit. 16 .—" Scepius accidit, ut matrimpnii 
remanente Sacramento ^hori tantum fiat separatio, quo casu 
** matrimonium minime aboletur, sed sibi sunt invicem conjuges, 
** etiam separati.”—Nuptiale foedus non aboletur inter eos qui 
** etiam adulterii causa sejunguntur matrimonium inter fidcles 
contractumj aiit consummatum nullo casu quoad vinculum 
♦♦ solvi posset.” 

Greg. Dec. ix. 4. tit. 19. iv.—Repelletur uxor petens resti- 
** tutionem mariti, si notorie fornicata est, et maritus continuit. 

Consultation! tuae respondemus quod si notorium est mulie- 
'* rem, adulterium commississe prsefatus vir cogi non potest nisi 
constaret ipsum cum alift adulterium commississe.” 


HancheZf 
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^ per verba dejuturo, of separations a memd et 
thoro, and many others; the whole of our Matri¬ 
monial Law is, in matter and form, constructed 
upon it: some Canons of our own may have 
varied it; and a higher authority, that of the 
Legislature, has swept away some important parts 
of it. But the doctrine of indissolubility remains 
in full force. The very practice of the Legislature 
in granting, by special acts, particular divorces in 
particular cases, affirms the indissolubility as 
existing in the general law, and to be maintained 
by the Courts in their dispensations of justice. 
The principle of indissolubility brings with it all 
its consequences, and amongst the rest the con¬ 
sequence, that every breach of the remaining 
vineuhm continues with all the legal brand of 
adultery upon it full as much as at any period of 
its existence. It is a par delictum with any other 
act of adultery, that may have taken place during 
any former period of the marriage contract — of 
course it carries with it all the disability which 


Sanchez 10, Disp. 6,de Divortiis.—“ Lapsus hie in adulterium 
** potest contingere ante et post sententiam divortii latani; in 
ntroque eventu disputatur. Prima conclusio certissima apiid 
omnes est quando contingit ante latam sententiam utrumque 
“ conjugem adulterari, neutri licet ab alio diverterc, sed mutiiii 
coinpcnsatione ambo adulteria abolentur.”—“ Nil refert ad 
hoc, liter ronjugum prius sit lapsus in adulterium, quia jura 
solum ponderant, utrumque conjugem simili criniinc jam iniici 
ct neutrum matrimonii fidem illiesam servasse, non habita 
** ratione prioritatis vel posterioritatis delicti idque verissimum 
** est & nullum dubitantem inveni.”—" quando ante divortii 
“ sententiam contingeret innocentis lapsus, constat inter omnes, 
“ doctores teneri hunc ad conjugem diinissam; immo post sen- 
“ tentiam satis probabilitcr docent multi." 


Proctor v, 
Proctor. 


16th Ju/y 1819. 


an 
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pioSol*’ a^ulteiy creates of obtaining an authorized 

-- *. separation. 

16 th My 1819 . Taking this, as I think I am compelled to do, as 

the rule of law binding upon the judgments of this 
Court, I cannot blind myself to the fact, that the 
modem course of life and manners does not furnish 
those corrections of the mischiefs that may follow, 
which the Canon Law had anticipated in con¬ 
nexion with its Rule. There is no return to 
cohabitation, nor are any means to be resorted 
to for the purpose of compelling it. In the state 
of separation, whether authorized or merely con¬ 
ventional, which usually takes place, there is cer¬ 
tainly the increased danger of a spurious offipring, 
and, as the regulations of property exist amongst 
us, the danger of separate debts, to the great 
eventual injury of the husband and his legitimate 
family. But even if such mischiefs may be pre¬ 
sumed to follow the modern application of the 
Rule, this Court still remains under the legal 
obligation of adhering to it, till • a competent 
authority provides another. Whether the incon¬ 
veniences of the Rule, as it now operates, (con¬ 
sidered as they ought to be in opposition to those 
which might follow the reversal of it,) are such as 
nevertheless ought to produce a reversal, is a 
question which this Court has neither a right nor 
a duty to inquire. Whether a Rule, which should 
relax the obligations of a husband to purity of 
manners, and* should enable him, with little or no 
hazard, to practise an unlawful retaliation upon 
an offending wife, and this upon his own private 
knowledge, (whether real, or assumed) of her infi- 
delitynot yet legally proved; —whether such a 

relax- 
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relaxation should take place on account of his PaocToiiir. 
children, whom he ought to have protected by the 
regularity of his own conduct; whether such a leth ju/j,isig. 
Rule could be established with perfect safety to 
the interests of general morality, and to the ^laima 
of equal justice between the sexes, are considera* 
tions that lie beyond the limits of the present 
inquiry?—that is confined within the narrow 
bounds of this question, whether the husband 
under the existing Rule of f^aw is entitled to a 
legal separation—and I am of opinion that he 
is not. 


LAGDEN n. FLACK. 

’J'HIS was a suit, brought by the Rev. Jfenry 

Allen Lagden^ vicar of the parish of Ware with Subtraction of 
Thundridge annexed, in the county of Hertfiirdt 
against William Flacky a parishioner, and occupier 
of land in the parish of Ware^ for the tithes of we^uied. 
tares, clover, and wood.* 



* In reading the evidence, an objection was taken to one of 
the witnesses, on the ground that he was a farmer, occupying 
land in the parish, who might be interested in the result of this 
suit. The Court held—that, although he had no direct inte¬ 
rest, he might be ultimately interested in the event of the suit} 
and the party had not waived die objection merely by adminis¬ 
tering interrogatories to him, as it did not appear that he was de¬ 
signated as farmer in the parish; but if so, non (umtat, that he 
is a former of wood land. It ia a matter of ordinary prudence 
to administer the interrogatories, and the objection is taken the 
first time they are offered to be read. The Court is bound to 
consider this witness as incompetent by law—therefore, rejects 
his evidence. 


In 
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Lacoenv. In support of the demand, Dr, Swabey and Dn 
fLACK. Jjushingtm contended, that the Vicar was, by his 
16 thjiiiy 1816 . endowment*, entitled to all tithes, except com 
and hay; that clover and tares were articles of 
modern introduction, since the endowment, and 
could not be considered as coming under the de¬ 
nomination of hay, more particularly when they 
were used green t, and did not undergo the pro¬ 
cess by which hay was distinguished. That, on 
the exemption claimed for wood, it was asserted 
to depend on special custom, and could be sup¬ 
ported on no other ground; but no proof was of¬ 
fered on that point. With respect to the exemp¬ 
tion for glebe land, belonging to the impropriate 
rectory in the occupation of the defendant, as 


* Tlie additional articles to the libel pleaded—First, “ that, 
“ in the year 1231, Roger then Bishop of London, and Geoffrey 
** Dean of the church of St. Paul, London, made a certain com- 
position or endowment concerning the Vicar of the parish 
** church of fVare, ordaining that the vicar and his successors 
** should receive all small tithes and oblations whatsoever, and 
** all things to the said Church of Ware and Chapel of Thun- 
drych appertaining, or which, in future, might appertain, ex- 
** cept the tithes of corn, &c. That the same vicar, and other 
vicars also, should receive the tithes of wood, trees, andunder- 
** wood, &c. of all forests, groves, dales, and hedges of the whole 
** parish of the vill of Ware and Thundrych, and of 6ax and 
** hemp, gardens and fruit, wool, lambs, pigs, geese, cygnets, 
** calves, cheese, butter, milk, and agistment of animals, tithes 
** of stags, rabbits, fish, and all birds, tithes of mills, merchan- 
** dize, gains, And lodging-houses, 
f The libel pleaded, That the said tares and clover were 
used green, or caused to be used green, by the said WUlkmi 
** Flack, for the feed of horses and other cattle belongiug to 
** him or other persons, without setting out the tithe or tenth 
part thereof, which was and is justly due to the Vicar of the 
** said parish. 


lessee 
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lessee of Trinity CoUege^ Camindge^-^ ws« a dis- ». 

Unction perfectly famUiar in practice, t^iat such * 

exemption did not extend beyond the personal oc- leth 
cupation of the clerical person, and could not be 
transferred to his lessee. 

On the other side, Dr, Arnold and Dr, Adorns^ 
contended, that clover was of the nature of hay, 
as a species of the same genus; and that there 
was no distinction between cutting it green 
and making it into hay, otherwise than when it 
might be fed off, in which case it was agistment. 

That, as to the exemption from the tithe of wood, 
it was true, that no evidence of particular custom 
had been adduced. As to tlie privilege of the les¬ 
see of the rector, it did not stand merely on the 
clerical character of the lessor, but on this further 
distinction, that glebe of the rector was not liable, 
if it had belonged to the impropriator at the 
time of the endowment of the vicarage, or if the 
land had come to the parsonage after such endow¬ 
ment. This benefice was appropriated at the time 
of the endowment; for the prior of Ware was 
bound to find a vicar, and the penalty for not com¬ 
plying witli the term's then settled was, that the 
vicar should have part of the great tithes: It 
continued appropriate to the priory ’till the dis¬ 
solution ; it then devolved to the Crown, and 
from thence passed to Trinity College. It is, there¬ 
fore, within a case cited from Cro, EUz, • ; and 
it is further to be observed, that rights of this 
kind are reserved to the College by the lease. 


* IHinco V. flarkidaley Cro, Elie. ft 78. 


VOL. n. 


In 
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laoosn V. Ill reply, it was said, that, by the general rule, 
^*'*°*‘ such lands would be liable to tithe under the dis- 
1819 . tinctions before noted; that the case quoted from 
Cro, EUz* did not affect that argument, as the lands 
there referred to, as discharged at the time of the 
endowment, were considered as discharged by 
specific exemption, and not merely as belonging 
to the rectory. * 

Judgment. 

Sir William Scott *—This is a suit, brought by the 
Vicar of the parish of Ware against William Flack, 
one of his parishioners, for tithes of clover and tares 
used green, and for wood consumed as fuel in his 
house of husbandry in the parish. The endowment 
has been exhibited; and the general right of tithes 
is not resisted, otherwise than with respect to the 
character of the particular tithe of clover and tares, 
and the claims of exemption as to the wood. On 
the first article, which relates to the tithe of tares 
and clover not made into hay, “ but cut, mown, 
** and used green, or caused to be used green for the 
“ feed of horses and other cattle,” it is contended, 
on the part of the Vicar, who claims all the tithes, 
except those of corn and hay, that clover and tares 
so used, are not to be considered as coming within 
the exception. I learn, however, from the highest 


* The principal cases referred to were,—(Clover)-—fran/f/ya v. 
Bennett Bunb. 79. Darrel v. Witherst 3 Keb. 479. Wallis v, 
Paine and UnderhilU 2 Gw. 749. 2 Com. Rep. 633. Whke v. 
Ready 1 Wood, 158. Wood v. Harrison, Ambler, 563.—(Tares) 
’•—Hodgson V. Smith, 2 Wood, 21. 2 Gw. 773. Steers v. Brassier, 
2 Gw. 742.—(Wood)—Wiitoa v. Tryon, 2 Gw, 829. Norton v. 
Fermer, Cro. Car. 113. Erskine v. Rujle and Brewster, 3 Gw, 969. 

autho- 
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authority in the Court of Exchequer, that grass, Laodin ». 
when separated from the soil by an instrument, _ 
thougfi used green, is a great tithe; it then fol- lethJM^isig. 
lows the nature of its genus: but if separated by 
the mouth of the animal, it is an agistment, and a 
small tithe. The claim, therefore, of the Vicar, on 
that article, cannot be maintained. 

I am next to consider the ground of the ex¬ 
emption, that has been contended for, with respect 
to tithe of wood used in fuel by the farmer, in 
his house of husbandry.* •* This is a remote prin¬ 
ciple, and might apply to a variety of other articles 
consumed in the house. If it is a custom, it is 
one strictmimi juris, being against common right, 
by which tithe is due, and, therefore, requires to 
be established on the fullest evidence. In the 
present case, no exemption nor special compen¬ 
sation to the Parson is shewn : this defence, there¬ 
fore, cannot be maintained. 

The next exemption claimed, is for glebe land 
in the occupation of the defendant, as lessee 
under Trinity College, Cambridge, Supposing that 
Trinity College could be deemed a spiritual founda¬ 
tion, still the Court would, 1 think, set afloat 
all established law, which It has always under¬ 
stood on this point, if It decided, that the Vicar 
is not entitled to the tithe of this glebe. It 
has been constantly held, that if land has no 


* The sixth article of the allegation given in by William Flack 
pleaded, '* That, by ancient custom in the said parishes of Ware 

•* and Thundridge, no tithe is due or payable, or hath usually 
** been paid to the Vicar for the time being,, of wood, cut and 
** consumed by the inhabitants and occupiers of land in the 
« said parishes, as fuel in their houses, occupied by them within 
the said parishes for the purposes of husbandry.’* 

X 2 discharge 
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lagdenw. discharge of itself, it is discharged only 'in 'the 
hands of the ecclesiastical owner, under the maxim, 
twk jtt/y 1819. Eccksia decimas non solvit ecclesicB;** •** a maxim 
that is binding as long as the land is actually held 
by an ecclesiastic; but if it is transferred into the 
Jiands of* laymen, it becomes liable. The authority 
of all cases is to that effect, though the circum¬ 
stances of each case may not be accurately set 
forth •, but they all come under the same principle. 
A person may shew, that lands are discharged in 
their own right; if they*are not so, but by a per¬ 
sonal exemption alone, that will not extend be¬ 
yond the person; for the privilege being only 
personal, does not travel from the Parson to the 
Lay-lessee. There are large words in the endow¬ 
ment, as to wood, in favour of the Vicar, and it is 
true also, that there are large words in the lease, 
implying something like a title in Trinity College *, 
through whom this defendant claims to be ex¬ 
empted, by virtue of his lease, but they are not 
parties, and claim nothing for themselves. It does 


* The defendant set forth in his answers, “ That he holds 
and possesses, and during all the time mentioned in the libel 
hath held and possessed, the parsonage and rectory of ff'are, 

** and the tithes and profits of the church, chapel, or chantry of 
” Thundrych, with all and singular the glebe lands, tenements, 
“ meadows, pastures, feedings, tithes, obventions, fruits, woods, 
“ and underwood, &c. &c. to the said church belonging, with 
“ a reservation to the lessors, (namely, the master, fellows, and 
“ scholars of Trinity College, Cambridge,) of certain lands of 
** the advowson of the-vicarage, of the tithe of wood and mills, 
“ belonging to the said rectory, &c. together with the royalties, 
“ interest, tithe, and right of keeping courts, and the profits, 
<* and other duties and rights, coming of the said courts, as 
<<< lessee, by virtue of a lease from the said masters, fellows, and 

•** scholars,” 


not 
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not appear that there has been any thing paid, or 
clamedi on their behalf, I must consider, there¬ 
fore, the words of reservation^ referring to* them, as 
surplusage. 

If lands have any local privilege, the burthen 
of proof is on the defendant: nothing of that 
kind, however, is here alleged; and I see no 
ground for such a claim. Lands, it is true, in the 
actual occupation of the . monks, were discharged 
from the payment of tithe, as belonging to eccle¬ 
siastical persons; but there is no exemption shewn 
here ; on the contrary, there has been a payment 
by the lessee. 

On the question of costs, the Court said,—I am 
inclined to give, generally^ to the Clergyman his 
costs; and where he has succeeded in any part of 
his suit, he should have them. In this case, the 
Clergyman has incurred great expence in substan¬ 
tiating his just charges. With respect to the first 
point in discussion, in which he has not succeeded, 
I shall not allow the expence of the pleading; but 
the general costs must be given; not the parti* 
cidar expences on this point, on which he has 
failed; and I beg, that the Registrar will observe 
the. distinction. 


Laod«k it . 
Flack. 


16th Jufy 1819. 
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Divorce by 
reason of adul¬ 
tery: Confes¬ 
sion, b arttcuU) 
mortis, as then 
apprehended, 
afterwards re¬ 
tracted: Fffi'Ct, 
as pleaded. 
Objection over¬ 
ruled.—Cause 
ultimately 
settled by agree¬ 
ment. 
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MORTIMER t;. MORTIMER. 

'J^HIS was a suit, brought by the wife, for a res¬ 
titution of conjugal rights; in which an allega¬ 
tion was now offered, on behalf of the husband, 
pleading her familiarities with another man, and 
her confession of adultery with him. It further 
stated, that, at the time of the confession, the hus¬ 
band not being able to prove an act of adultery, 
had not sued for a separation, and further alleging 
the specific charges of adulteiy, and that the 
adultery was carried on for a long time. 

The facts alleged were these: — that in the 
year 1805, Mortimer married this lady, then a 
Miss St. Bar be f that they cohabited together until 
1811 *, that in the year 1807, whilst living at Black- 
heathy they became acquainted with a Mv.W.A. 
Youngy who subsequently was much at the house; 
but no suspicion of any improper, conduct on his 
part then entered the mind of Mr. Mortimer, In 
August 1811, Mrs, Mortimer being attacked with 
a very alarming illness, voluntarily confessed to her 
husband, that she had some time before carried 
on a criminal intercourse with Mr. Young; and 
the same evening, after taking the sacrament, 
repeated the same confession to her sister-in-law. 
lAi.Mortimery on receiving this intelligence, endea¬ 
voured to procure other proof of the fact, but 
could only ascertain that some familiarities had 
been seen to pass between the parties, but not 
sufficient, as he then thought, to enable him to 
obtain a legal divorce. On Mrs.ilfbr/f7wer's re¬ 
covery, her husband took her home to her father, 

and 
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and communicated to him the circumstances, when 
it was mutually agreed that she should reside at 
her father’s house, on an allowance from her 
husband of j^lOO a year, and articles of separation 
were accordingly drawn up, on which all parties 
continued to act, until the father’s death, in 1816; 
subsequent to which Mrs. MorUmer instituted 
this suit against her husband, for restitution of 
conjugal rights. 

Idv.Bw'nah^ and jyv,Lushington opposed the 
admission of the allegation, on the ground that, 
independently of the confession of Mrs. Mortimer^ 
the facts pleaded were not such as could afford 
any inference of criminality whatever; and there¬ 
fore, if a divorce were to be pronounced upon 
proof of this allegation, it would in fact be a 
divorce on the mere confession of the party; but 
it is a known rule of the Canon Law, specifically 
set forth in the 105th Canon of the English 
Church, that marriages cannot be dissolved on the 
mere confession of the parties, otherwise it would 
be impossible to prevent the most gross collusion. 
That the confession was made when her mind was 
weakened by disorder, and may have been carried 
beyond the truth; and on her recovery she re¬ 
tracted it in great part, admitting only that she had 
been guilty of levities, not of actual criminality. 
Such a confession was of no avail to the other party, 
as nothing was a bar to a suit for restitution, which 
would not found a sentence of divorce. That as 
to the deed of separation, which was pleaded, the 
Court has always held, that such deeds did not 
alter the legal condition of the parties, and were 
never considered by this Court except as to Alimony. 

X 4 As 


MoRTtiazn v* 
Mortimer. 
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Mortimer v. 
Mortimer. 


9th/’e6.1830. 


As ta the other facts, if the proof of them was too 
vague, nine years ago, to enable the husband to 
come into Court on the ground which he now as¬ 
sumes ; the subsequent lapse of time must render 
that proof still more indistinct, and must make it 
more difficult for the wife to produce contrary 
proof in establishment of her innocence# 

On the other side. Dr, Jenner and Dr, J,Addam& 
contended, that, where the husband did not pro¬ 
ceed originally, but was called upon for his defence 
against receiving his wife, a greater latitude of 
proof was allowed; or the wife might, by with¬ 
holding her suit, ’till the witnesses against her 
were dead; defeat the just defence of the husband; 
that the rule, as to confession, was founded on the 
Canon Law *, and the words of it seemed to apply 
only to cases of divorce and nullity t: It would 
not, therefore, preclude the husband from the 
benefit of it, in resisting the prayer of the wife; 
that with respect to the inability to bring sufficient 
proof in 1811, as set forth in the allegation, it was^ 
introduced merely in explanation of the conduct 
of the husband, and would not preclude him from 
offering proof at the present time. 

4 

Judgment, 

- Sir WiUiam This allegation is given 

responsively in a suit for restitution of conjugal 
rights, and besides the formal articles pleading 
admitted facts (the marriage,- the; cohabitation of 
the husband and wife, and the intimacy formed 
by the wife with a Mr. Youngs who resided near her 


* X. 4. J9«5«Glos. t Gib, Cod.445. Oughton, t.2I4. 

10 . hus- 
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huBband’s house at Blackkeath')^ it further pleads, 
in ibur articles, what 1 presume is intended as a 
defence against the application, and consists of a 
charge of adultery, which the husband proposes to 
establish against her. There is no prayer sub¬ 
joined to the allegation; and the Court is Jeft in 
the dark, so far as the allegation goes, with fegard 
to its ultimate object; but I am led by the Coun¬ 
sel to suppose, that it will be for a separation d 
mensd et thoro. If that be the intention, I have 
only to consider, whether the facts alleged will sup¬ 
port such a prayer. If they should appear to fail 
of answering such a purpose, it may then be time 
to consider the inferior purpose, of inducing the 
Court, to refuse to lend its authority to the wife's 
application, for the return of her husband. 

The first thing which the Court looks to, when 
a charge of adultery is preferred, is the date of the 
charge, relatively to the date of the criminal fact 
charged, and known by the Party; because, if the 
interval be very long between the date and know¬ 
ledge of the fact, and the exhibition of them to this 
Court, It will be indisposed to relieve a party, who 
appears to have slumbered in sufficient comfort 
over them; and It will be inclined to infer either, 
an insincerity in the complaint, or an acquiescence 
in the injury, whether real or supposed, or a condo¬ 
nation of it. It, therefore, demands a full and satis¬ 
factory explanation of this delay, in order to take it 
out of the reach of such interpretations. The alle¬ 
gation before me is constructed with a view to this 
purpose of explanation; for it goes into a history 
of facts that led to the delay, and which, certainly, 
could not be all of them admitted, but for that 
purpose.—The fifth article pleads, first, an habitual 
intimacy between the parties, certainly of an un¬ 
seemly 
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Mortimek V. 
Mortimer. 


9th/(:A. 1820. 


seemly kind, running over a great number of cir¬ 
cumstances from 1807 to 1811. — It is said, that 
this imposes a great difficulty upon the defence of 
the wife, for that it is almost impossible for her to 
construct a defence against a charge of such extent. 
How is she to be able to frame her defence against 
time, so as to shew the impossibility that such things 
could have taken place ? The answer to that is, 
that if the charge is of habit and constant practice, 
it is just as easy to shew the contrary, namely, that 
no such habit and practice existed. She can cross- 
examine his witnesses; and slie may produce wit¬ 
nesses of her own, to prove, that there were rm such 
evening walks, no such “ chambering and wanton- 

ness,” in short, nothing that raised in the minds 
of the witnesses a surmise of any thing improper. 
But it is said, there is a particular fact charged 
in a very loose way as to time. It is pleaded to 
have happened “ in the latter end of 1810,” that 
“ the said Alexander Young and Frances Mortimer 
“ were alone together in an upper room of a cer- 
“ tain house, and that the said Frames Mortimer 
“ was then observed to have her arm round the 
“ neck of the said Youngs and to be kissing him.” 
She there can at least cross-examine. The Court 
will scrutinise with due strictness, and with fair 
allowance for all the difficulties of her case, and It 
might hardly deem such a fact, if it stood alone, 
.sufficient to induce the Court to admit it; but after 
aU, it is Its duty to consider, how the delay ori¬ 
ginated, so as to produce this laxity in description 
of time, and whether she herseff has not, in a 
great degree, created the difficulty of which she 
now complains. 

The sixth article states a confession, and it is a 
confession of a veiy particularly accredited nature, 

precise 
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precise in point of reference to time — extremely 
solemn in its form, and confirmed by acknowledg¬ 
ment and repetition. • 

Now, I need not observe, that confession 
generally ranks high, or, I should say, highest in 
the scale of evidence. What is taken pro cor^esso 
is taken as indubitable truth. The plea of 

Guilty” by the party accused shuts out all 
further inquiry. “ Hahemus cor^tentem reum** i^ 
demonstration; unless indirect motives can be 
assigned to it. This confession, however, does not 
admit, either in its own immediate circumstances, 
or in any conduct of the party, the possibility of 
any such motives. It is wrung from her by the 
strong emotions of her own mind in artkulo mortis, 
at a moment when her declaration, made even 
against others, much more against herself, would 
be received upon the footing of sworn testimony. 
It is made to the party injured for the exoneration 
of a loaded conscience. It is confirmed, at her 
own desire, by the most solemn act of her religion. 
It is repeated, some time afterwards, to another per¬ 
son interested in knowing it, and with a reference 
to circumstances within the knowlege of that 
person, which had occurred on the very day to 


* The article states, “ that, in the month of jiugutt 1811, She 
was attacked with a very alarining illness ; (hat she gave birth 
to a male child; that her life was despaired of; and that she 
sent for her husband, and said, that she could not die happy 
without confessing, that she had, for some time, carried on a 
criminal intercourse with Mr. Young ; that she then felt much 
easier, and received the sacrament; and being still apprehen¬ 
sive of apj)roaching dissolution, she repeated the same con¬ 
fession to Mrs. C. Mortimer, her sister-in-law, and recalled to 
her memory a certain day in 1808, when the crime was first 
committed.’^ 


MoRTiuia ». 
Moarmia. 


9 th J(r6. isao. 


which 
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Mortimer e. which the confessioH Carried back the criminal 

Mortimer. 

_act. 

'Kh/ci. 1820. Two objections, however, are taken; first, that 
confessions alone will not support a charge of 
adultery, though they would support charges of a 
higher nature, such as treason, murder, &c.; and 
it is certainly true,- that such is the letter of the 
Canon which guides the proceedings of this Court, 
and such is the interpretation which it has received. 
The more rational doctrine perhaps is, that con¬ 
fession, proved to the satisfaction of the Court to 
be perfectly free from all suspicion of a collusive 
purpose, might be sufficient to found a prayer for 
mere separation a mensd et thoro; though not pro 
dirtmendo matrimonii vincuh, so as to enable a party 
to fly to other connexions. The distinction is the 
more rational here; for certainly it would be a 
pretty harsh injunction of law to compel a man, whe¬ 
ther he would or no, to live with a wife who had ac¬ 
knowledged her infidelity to his bed. And so the 
ancient Canon Law appears to have considered it, 
by recognising a difference of rule in the two 
diflTerent cases of absolute divorce, and of mere 
separation.* Such, likewise, is the distinction taken 
in the more ancient Canon t of this country. But 
the Canon t now established, and as enforced by 
interpretations too literal and too numerous to be 
shaken, at this time of day, by any considerations 
of hardship (however justly urged), certainly has 
overlooked the distinction, and applied the rule 
indiscriminately to both cases: though Oughton § 
(an authority of no mean consideration, in matter 
of practice, in this Court) very reluctantly, if at 

*X.4. 19.5. fA.D. 1597, 

1 A.D.1603. c. 105. § Tit. 214. 

all. 
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all, submits to the construction; and appears to 
hold out, that if the Court, after all circumspection 
used, is satisfied of the sincerity of the confession, 
it ought to rest upon it as proof. In the present 
ease the sincerity can be no matter of question. 
No motive of a desire advolare ad alteras nupiias 
can be suspected. She resists a separation at the 
very time; and what is she now attempting, but to 
re-establish her rights in this very marriage ? How¬ 
ever, it is not necessary to pursue the matter 
further upon this objection; for the party, in this 
case, does not rest his demand upon a confession 
alone. He pleads facts, to be supported by the 
testimony of others^ and if tiiese facts are merely 
proximate to acts of adultery, they may yet’ supply 
all the legal defect of a solitary confession. 

A second objection is, that this confession was 
retracted; and that it is so admitted to have been 
in the succeeding article. Now this, which is 
argued to be a retractation, appears to me, on the 
contrary, to be little short of a recognition. It 
describes frequent intercourse unknown to the 
husband, as well at Mr. Young*s house as at her 
husband’s. It describes the unrestrained per¬ 
mission of indecent liberties with her person, and 
it then particularizes two occasions oh which facts 
are described, which, it has been rightly observed, 
would have been considered by any accidental 
spectator, as direct proofs of the ultimate con¬ 
clusion. It is rather too much for her to expect, 
that having advanced so very far as she did, the 
Court must stop short in Its conclusions, at the 
-exact point, where she chooses to stop short in her 
narrative. The Court must draw Its consequences 

though 
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though she disowns them. Retractation is not the 
term that one can apply to such an admission, 
even if taken singly by itself, without being- 
confirmed and enlarged, as it is, by all that had 
passed before in her more solemn and sincere 
admissions. 

The seventh and eighth articles plead the circum¬ 
stance which led to the deed of separation, and the 
deed is exhibited. The objection taken against 
these articles is, that deeds of separation are not 
pleadable in the Ecclesiastical Court; and most 
certainly they are not, if pleaded as a bar to its 
further proceedings; for this Court considers a 
private separation as an illegal contract, implying 
a renunciation of stipulated duties — a dereliction 
of those mutual offices, which the parties are not at 
liberty to desert—an assumption of a false cha¬ 
racter, in both parties, contrary to the real status 
personce, and to the obligations which both of them 
have contracted in the sight of God and man, to 
live together “ till death them do part,” and on 
which the solemnities both of civil society, and of 
religion, have stamped a binding authorityj from 
which the parties cannot release themselves by any 
private act of their own, or for causes, which the 
law itself has not pronounced to be sufficient, and 
sufficiently proved. These Courts, therefore, to 
which the law has appropriated the right of adju¬ 
dicating upon .the nature of the matrimonial con¬ 
tract, have uniformly rejected such covenants, as 
insignificant in a. plea of bar; and leave it to other 
Courts to enforce them, so far as they may deem 
proper, upon a more favourable view (if they enter¬ 
tain it) of their consistency with the principles of 

the 
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the matrimonial contract. As a plea in bar, there¬ 
fore, this Court would be bound to reject it; but 
the truth is, that it is not offered here in that cha¬ 
racter. It is pleaded as a mere fact in the case, 
in a way historical and explanatory of the conduct 
of the parties; and in that character it is most 
material; for it contains a most satisfactory ex¬ 
planation of all the delay that is complained of, and 
likewise suggests very strong conclusions with 
respect to the truth of the facts charged upon the 
wife. It asserts, that the husband was prevented 
from instituting proceedings by not having other 
evidence of his wife’s infidelity than her con¬ 
fession ; or if he had more (such as he now engages 
to produce) under-rating in his own estimate the 
legal effect of it for obtaining a divorce. He com¬ 
municated with her father, Mr./S'/.“on 
“ her misconduct a private separation was agreed 
upon; and she returned to live with her father, 
under a certain provision of maintenance from the 
husband, then agreed upon. 

Now, nothing can be stronger to betray the 
real state of facts then existing, than that she 
should agree, and her father should agree, to a 
separation upon such a charge of misconduct^ 
which could not have been, had it not been 
fully admitted in the consciousness of the one, and 
fully credited on the information received by the 
other. The feelings of honour on the part of the 
wife, and of affection on the part of the father, 
must otherwise have rebelled against such a pro¬ 
position, founded on such a statement. However, 
the separation actually takes place, and the matter 
in consequence slumbers, at least in all public 
form, for years, during the lifetime of the father. 

Upon 


Mortime* «. 
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Upon his death the husband suffers it to remain oh 
— the same footing; not so the wife, for she then 
9 th 1820. ijgcomes the aggressor, ^nd calls for a restitution 
of her conjugal rights; and when he objects to this 
demand, upon the charges, which, with her consent 
and her father’s, had been suffered to lie so long 
dormant, she cries out against the difficulties she 
is laid under for her defence, by the delay of pro¬ 
ceeding to which she was as much a party as 
himself; and he has to fight up against the defi- 
ciencies of proof, that tlie lapse of so much time 
may have produced. In all probability that delay 
has been full as favourable to herself as it could be 
to him, and she perhaps now proceeds in the con¬ 
fidence that such must be its effect. 

I shall, therefore, admit this allegation to proof 
in toto; and, I think, it not premature to say, that 
if it be proved to the extent in which it is laid, it 
will entitle the husband to a sentence of legal 
separation. What its effect may be as a mere bar 
to the present suit, if the proof falls short of that 
extent, I can better ascertain when 1 see how far it 
actually does fall short. 

A counter-allegation was afterwards given in on 
the part of the wife, and witnesses were examined 
on both allegations. On 7 thi)ecm^l 821 , the 
cause was ready for hearing, when it was settled 
between the parties, and both proctors declared, 
that they proceeded no further. 
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i)ature against the wife. It was submitted^ there- Btraea p* 
fore, that the Court would not admit the present 
libel, so as to put the woman on her trial.. 

In support of the libel, Dr. Jermer and Dr. Lush* 
ington contended, that the objections were incon¬ 
clusive. The acquiescence of the former husband 
could not be urged as afibrding any presumptions 
against the present case; he might acquiesce from 
motives of advantage to himself from the wife’s 
fortune, or in the pursuit of his own personal in-i 
dulgence. Many reasons might be assigned why 
he might not think lit to complain; this part of 
the history was, therefore, immaterial. As to the 
want of specification, it was sufficient that the jdea. 
was intelligible to the Court, so as to induce It to 
apply the usual modes of inquiry. In Greenstreet 
v,Cumyns*, a suit brought by the wife, the in¬ 
spectors had declared, that they saw no necessary 
cause of disability; but^ the party admitted the 
fact, and the Court was satisfied. Such might be 
tlie result in this case, or if the party had any 
plea, that could be offered in answer to the matter 
of the libel, more particularly any thing proceeding 
from age, which was said to be so material, it ought 
to be set forth regularly. The Court woidd not pre¬ 
sume past age, and the general description of the 
parties afforded no such presumption. It was a mat¬ 
ter, at all events, that ought to be pleaded; and 
themfewas not entitled to defend herself in this way 
of general protestation, which furnished no answer 
to the complaint. It was trusted, therefore, that the 
Court would not refuse to admit the libel. 

* Consist. 2d Ffi. 1812. Vid.p. 332. 

y 3 Judo- 
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31 June' 


beioo* Judgment. 

jVA A P ft A M 

Sir William Scotl —Cases of this kind, brought by 
husband against the wife, are, certainly, not very 
frequent: It is said, that there have not been more 
than two instances, established by proof, in sixty 
years, which it requires no very deep physiology 
to account for. Real defects of this nature are 


not very common, I presume, in our own sex, and, 
probably, much more uncommon in the other. 
Where they do exist, parties will often be discreet 
enough to abstain from marriage entirely, or where 
a marriage has been contracted in ignorance of the 
defect, there may be many reasons,—some good, 
and some, perhaps, occasionally bad, which will 
operate to prevent the parties from making a public 
application to the Court, or a public disclosure of 
any kind. On the peculiar character of the pre¬ 
sent complaint, however, the possibility of such an 
occurrence, in point of fact, cannot be denied; 
and, in point of effect, upon the state of domestic 
life, it cannot be maintained, that the injury is 
not as great on the side of a husband, as of a 
wife; and that there is not the same ground of 
complaint in the fullest extent. It is known to 
form no small article of discussion in the canon 


law. When cases of this species do occur, they 
are, most certainly, cases of a most unpleasant 
nature to entertain for the purpose of judicial 
examination; but, I fear, that the Court is not 
invested with the privilege of selecting cases on 
grounds of personal feelings of delicacy. Courts of 
the highest jurisdiction in this country are, fre¬ 
quently, conversant in inquiries into transactions, 
most certainly, not of an amiable kind, and often en^ 

tertaiii 
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tertain those of a most odious nature; and they are BmoM'v* 

SO compelled to proceed, where no suffering is to be 
relieved, but merely where punishment is to he 
inflicted: whereas here the question relates to 
severe private injury received, and the proceeding 
is for relief and remedy*—a purpose, which has 9 
much stronger claim on the attention of a Court. 

In the case Harris v. Ball*, the Judge, at 
that time, who is never to be mentioned here but 
in terms of the highest respect, dismissed the 
libeh Ihr reasons that appeared to savour much 
more of moral delicacy than of legal solidity; 
but the Court of Delegates reversed this sen¬ 
tence t, holding, as it appeared, more correctly,, 
that Courts are bound to exercise the jurisdiction 
which has been given them by law, and that they 
are not at liberty to decline it, merely because 
the cases are of a nature offensive to private de¬ 
licacy ; and Tlmt Court pursued that cause up to » 
final sentence. 

Some objections have been takeQ to this libel,, 
which are of that general nature, and therefore do 
not lead to any conclusion : these may be as ge¬ 
nerally dismissed. There are others of a more 
particular description, arising out of the particular 
circumstances of the case—as, that the woman 
had been long the wife of another man: though 
this may afford a very favourable presumption, it 
cannot be contended to be an estoppel of one 
man’s complaint, that another did not complain, 
who might have had the same cause of complaint, 
but which, for private reasons, afiecting his own 


Arches, 1788. 


f Deleg. 16th Ju/y 1789. 
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31 June 
34 A’oo. 


moJgIn’ Judgment. 

Sir William Scott ,—Cases of this kind, brought by 

<’1 jgjjQ the husband against the wife, are, certainly, not very 
frequent: It is said, that there have not been more 
thaji two instances, established by proof, in sixty 
years, which it requires no very deep physiology 
to account for. Real defects of this nature are 


not very common, I presume, in our own sex, and, 
probably, much more uncommon in the other. 
Where they do exist, parties will often be discreet 
enough to abstain from marriage entirely, or where 
a marriage has been contracted in ignorance of the 
defect, there may be many reasons,—some good, 
and some, perhaps, occasionally bad, which will 
operate to prevent the parties from making a public 
application to the Court, or a public disclosure of 
any kind. On the peculiar character of the pre¬ 
sent complaint, however, the possibility of such an 
occurrence, in point of fact, cannot be denied j 
and, in point of effect, upon the state of domestic 
life, it cannot be maintained, that the injury is 
not as great on the side of a husband, as of a 
wife; and that there is not the same ground of 
complaint in the fullest extent. It is known to 
form no small article of discussion in the canon 


law. When cases of this species do occur, they 
are, most certainly, cases of a most unpleasant 
nature to entertain for the purpose of judicial 
examination; but, I fear, that the Court is not 
invested with the privilege of selecting cases on 
grounds of personal feelings of delicacy. Courts of 
the highest jurisdiction in this country are, fre¬ 
quently, conversant in inquiries into transactions, 
most certainly, not of an amiable kind, and often en^ 

tertain 
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tertain those of a most odious nature; and they are smcoc 
so compelled to proceed* where no suffering is to be ^“*®*''* 
relieved, but merely where punishment is to be 
inflicted: whereas here the question relates to a®*'^***-' 
severe private injury received, and the proceeding 
is for relief and remedy,—a purpose, which has 9 
much stronger claim on the attention of a Court. 

In the case oiHarris y. Ball*^ the Judge, at 
that time, who is never to be mentioned here but 
in terms of the highest respect, dismissed the 
libcl^ for reasons that appeared to savour much 
more of moral delicacy than of legal solidity; 
but the Court of Delegates reversed this sen¬ 
tence t, holding, as it appeared, more correctly,, 
that Courts are bound to exercise the jurisdiction 
which has been given them by law, and that they 
arc not at liberty to decline it, merely because 
the cases are of a nature offensive to private de¬ 
licacy; and That Court pursued that cause up to a 
flnal sentence. 

Some objections have been takeQ to this libel,, 
which are of that general nature, and therefore do 
not lead to any conclusion : these may be as ge¬ 
nerally dismissed. There are others of a more 
particular description, arising out of the particular 
circumstances of the case—as, that the woman 
had been long the wife of another man; though 
this may afford a very favourable presumption, it 
cannot be contended to be an estoppel of one 
man’s complaint, that another did not complain, 
who might have had the same cause of complaint, 
but which, for private reasons, affecting his own 


Arches, 1788. 


t Deleg. 16th Jw/y 1789. 

Y 4 discre- 
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Akioos ». discretion, he did not think proper to bring for^ 
*^°*°***‘ ward. The objection, that the age of the partiea 


31 Junei is not set forth, is, 1 think, more material ^ since 
94 Mb.S • in different cases, has declined to- pro¬ 

ceed in suits where the parties are at an advanced 
period of life. It is said, tliat the man is of sound 
health; but if he chooses to take a wife of a(L- 
vanced age, he must take the consequences with 
her } and it would be better that private disap¬ 
pointment should be endured in such a case, than 
that the Court, and still more the Public, should 
have the annoyance (for annoyance it undoubtedly 
is), of having such suits forced upon It, for the 
relief of a person, who ought to have exercised 
his judgment at a much earlier time. 

Under these considerations, the Court is disposed 
to admit the libel, but not at present; as It will 
allow the party charged an opportunity of stating 
any thing which she may have to offer, in the way 
of protest, that may induce the Court to decline 
proceeding further in such a case. 


On 24th Nofoember, this cause came on again, 
for final hearing, on the affidavits of the parties. 

Judgment. 

Sir William Sco//.—This is a proceeding for 
nullity of marriage, by reason of the incurable impo- 
tence of the wife. The facts necessary to be stated 
are shortly theseThe parties were married in 
1818; riie wife being then, as it appears, a widow 
of fifty years of age—the man of forty-two. The 
woman had lived with a former husband eighteen 
years: they appear to have lived in great amity; 

and 



CONSISTORY COURT OF LONDON. 


321 


GUEST SHIPLEY, 

FALSELY CALLING HERSELF GUEST. 

JN this case, a citation was taken out, calling 
upon the woman to answer, in a suit of nullity 
of marriage, by reason of impotence, by mal- 
conformation in her person: A.n appearance was 
given for her, under protest; on the extension of 
which, and the answer of the man, in an act of 
Court, the matter was argued by Dr. Arnold and 
Dr. Adams, for the woman; and by D’r. Lushing- 
ton, for the man. 

Judgment. 

Sir William ScotL —Tliis. is a proceeding by TAo- 
mas Douglas Guest, to obtain a sentence of nullity 
of marriage, by reason of incurable impotence, 
arising from mal>conformation of his wife; a mal- 
conformation, which defeats the puiposes for which 
the marriage contract is founded. Sucli cases are 
supposed to be physically possible, and the Court 
has occasionally received them j but, for reasons in¬ 
herent in the nature of’ such causes, the Court is not 
disposed to encourage them, without an evident ne¬ 
cessity ; the proofs being such as are palpably against 
the modesty of the sex. In this case, it appears, that 
the parties were married in 1813; the wife had a 
considerable property, ^14,000; of which 10,000 
was property reserved to herself; as it does not 
appear, that the husband had any fortune. . In the 
quality of her husband, under the marriage settle¬ 
ment, he has had the use of a^4000, which furnishes 
a pretty strong inference, that there was no such ob¬ 
jection to the marriage, as is now stated, since it is 
only, in the character of a Icntful husband, that he 
yoL. ii. V could 


Mh AfayiSao. 

Citation, in a 
suit of nullity of 
marriage, by rea¬ 
son of incuraUe 
impotence, not 
mstained: The 
complainant 
having confessed 
the validity oS 
the marriage in 
former proceed, 
ingsfordivoree, 
by reason of 
adultery, against 
him. 
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gobit V. could entitle himself to the use of this money. It ap- 
pears, that, within one month after the marriage, 
Sth May 1830< he was found by the wife in a situation with a maid¬ 
servant, whom he had introduced into her service, 
which, though it might not afford direct proof of 
adulteiy, was sufiicient to raise her suspicion, and 
a suit was accordingly brought on the part of the 
wife.* The libel was given in after some time, 
which pleaded lawful marriage between the 
parties; and this plea was not opposed on the 
part of the husband. He had then the opportu¬ 
nity of controverting the fact, that he was not her 
lawful husband, on account of these natural ob¬ 
structions, which would defeat the validity of the 
marriage; but he did not use that opportunity. 
His conduct, on that occasion, may be considered 
as an admission, that there was no such impedi¬ 
ment to the marriage. 

It is said, that the validity of the marriage was 
only an incidental point in such a suit; but it is 
the foundation of the whole proceeding. There 
can be no adultery, if there is no marriage; and 
it is always held, both here and at Common Law, 
that the first point to be proved is the marriage, 
which the other party may contest, and if he does 
not, the form of the sentence, in such cases, pro¬ 
nounces that there has been a true and lawful 
marriage, as well as a violation of it. I am of 
opinion, therefore, that this point has been an es¬ 
sential part of a suit, which this Court has de¬ 
termined ; and that it is not in the power of the 
party now to bring it again before the Court, 

* On 9th February 1816, in a suit of adultery brought by 
Mrs. Guest against her husband, an issue was given, confessing 
the marriage, otherwise contesting the suit negatively: Sentence 
was given in favour of the wife; and there was no appeal. 

even 
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even if there was no other objection to it. But the gobst*. 
length of time which has elapsed, is, in itself, almost 
a bar; for I do not remember any instance, in which sth isao. 
such a suit has been allowed to be instituted, after 
such an interval. That a period of seven years 
should be allowed to elapse in a case, where even 
a very short cohabitation would have sufficed for 
the discovery, is not allowed by any principle of 
law with which I am acquainted. 

It has been said, that all this arose from the 
forbearance of the man j that he has no inten¬ 
tion of obtaining money from the wife as is 
suggested; but that he colluded in the former 
proceedings, and submitted to the sentence, on 
the engagement of the wife's proctor, that he 
should not be subject to the costs. This is posi¬ 
tively denied by the practiser in this Court, and 
it is highly improbable, that any practiser of this 
Court should so have conducted himself. The de¬ 
nial is completely supported by a person who was 
present at a conversation, wliicii occurred in a 
proper way, while he attended, at the office of the 
proctor, for the purpose of identifying the man. 

I am quite satisfied, therefore, that there was no 
such engagement j if, however, the averment was 
true, it would be what he has now no right to al¬ 
lege, that he agreed to submit to a sentence, when 
he could have made a defence. The letters, which 
have been produced, contradictory to this, are of a 
mendicant kmA'y and there is also something of the 
appearance of threats, which forms part of the ma¬ 
chinery in this shameful attempt to extort money. 

I am of opinion, that the wife has acted with be¬ 
coming spirit in resisting such an attempt, and 
bringing this case before the Court. —1 dismiss 
this suit with costs. 

Y 2 
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ulivLTj ^ nullity of marriage, brought 

by the man, ” by reason of incurable natural 
iig!'by^eTson “ mal-conformation, and bodily defects in the per- 

pwracTaiiegS* ** woman.” The libel also stated, that, 

•gainst the wife, the time of tlio marriage, “ the woman was a 

T*ie charge « widow, of the age of twenty-one years, and up- 

repelled under “ Wards.” 
the circum¬ 
stances of 

On the admission of the libel. Dr. Arnold and 
protestation, by Dr. PMUimore objected, that the circumstances, as 
" stated, constituteda case which was unprecedented; 

that the woman being a widow at the time of mar¬ 
riage, raised a ,strong presumption against the 
truth of this complaint; that it might be differ¬ 
ent, if t!ie former husband had died very early in 
the cohabitation, but there had been a cohabita¬ 
tion of eighteen years under that marriage; and. 
that, in such a case, it was not sufficient to plead 
generally the impotence, as in the present libel, 
to put the party on the disgusting inquiry, which 
is the mode of proof in such cases, when brought 
in due time, and under credible circumstances. 
That the libel was defective in a material circum¬ 
stance, in not setting forth the age of the parties 
in its statement \ tliat the parties had lived toge¬ 
ther sixteen months, which was longer than 
might have been expected, if the case was really 
such as the libel described, and not long enough 
for the triennalis cohabitatio, which was required 
in cases of disability of another species. That 
there had been very few instances of suits of this 

nature 
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The Office of The Judge promoted by 
GILBERT r;. BUZZARD and BOYER. 


THIS was a case of articles exhibited against 
the defendants, acting as Churchwardens of the 
parish of St, Andrew, Holbom, for preventing the 
interment of a parishioner in an iron coffin. 

An allegation was now offered on the part of the 
Churchwardens, setting forth the circumstances 
of the parish, with respect to the number of the 
population, and the quantity of ground appro< 
priated to the burial of the dead. 


19 Julu 'I , ^ , 

8 Nov. I’®-*'- 
4th May 1S21. 

Right of burial, 
in imperishable 
materials: how 
far restrained by 
considerations of 
public conve* 
nience: Patent 
Irm Coffins, the 
subject of the 
present question, 
admitted at an 
increased rate of 
payment to the 
parish. 


On the part of the promoter. Dr. Arnold, Dr. 
Jenner, and 'DT,Phtllmore objected, that the first 
article entered into the particulars of misconduct im- 
puted to the parties employed in conducting this 
interment, but only with a view to embarrass and 
obstruct the main question, which related to the 
right of the executors to use their o^n discretion, 
in buiying the deceased in any material, which 
they thought most proper. This was a discretion 
which had been constantly exercised, and without 
opposition. Stone, lead, wood, oak, or elm had 
been used indifferently. Under a late invention, 
iron had been used, with great advantage as to 
the means of securing the dead from being re¬ 
moved or disturbed, which was a subject of legal 
policy, and had been so considered in the Courts 
of Common Law. • To this invention great 


* The King v. Lynn, 2 T.R. 733. 

opposition 
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Gilbert v. 
Buzzard and 
Boter. 


■> 


19 Ju2v\ 

4th May isai. 



opposition had been given; and the question for the 
decision of the Court was, whether that discretion 
was not matter of right, and freely to be exercised, 
without obstruction from the parish oflBcers. 

The ostensible ground of objection was, the ap¬ 
prehension of public inconvenience, in occupying 
a greater proportion of the burial grounds. In bulk, 
iron plate was less than wood, being only one-twelfth 
of an inch in thickness; and would, therefore, 
occupy less space than wood. It was said to be 
imperishable; but it is not more so than lead; 
and if the principle is admitted, it would be in 
the power of the Churchwardens to exercise an 
arbitrary control over all other articles, permitting 
only such as will soonest perish. It is conceived, 
that they have lio such right; the church-yard is 
common to all parishioners for interment, but a 
particular spot being once assigned for the inter¬ 
ment of a particular person, is severed or parted 
off, and appropriated, and the Churchwardens 
have no right to interfere with such occupa¬ 
tion, by speculating on the perishing of the body 
once deposited, with a view to future interments in 
the same ground. To represent this right to the 
use- of the common cemetery, as merely tempo¬ 
rary, is contrary to the most received notions of 
propriety and to common feeling, as expressed in 
the popular language of mankind. The inviola¬ 
bility of sepulture is among the most ancient and 
universal rights; it is signified in corresponding 
fo^ms of speech, as “ our last home—not to be dis- 
“ turhed** &c. “ utreqviescat in pace usque ad resur^ 
** rectfonem * ;** and consecration of such places is 
used, that they may rest secure from indignity. This 

* 2 last. 48U. 


IS 
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an efifective cohabitation with the ibtmcr imsband 
are clear atid strongs both by the affidavit of the 
laundress, and of other persons; and it' the Qoiirt 
is not deceived in the inferences to be drawn from 
them, it cannot be, as it is alleged,, a case of na«> 
tural mal-conformation ; though it may be a case 
of supervening defect, which may happen to the 
most vigorous constitution, and when it does hap> 
pen, is not a subject of legal relief: suhemt m&rbi 
is the natural description of kite periods of life; 
and disorders, when they do coim^, at such periods^ 
must be home with. 

The proofs relating to the former marriage, and 
to the harmony subsisting between the husband 
and wife, are attempted to be denied, in the affi¬ 
davits offered on the part of the plaintiff, 1 think, 
without success. It has been attempted also to 
shew something like an irregular cc^abitatioa of 
the former husband with other females^ under a 
declaration, ^lat his wyh was na fir him. 
Tliis is a loose declaration, supported chiefly by 
the oath of the plaintiff, on hearsay, andr hy the 
sister of the former husband, who had been disap¬ 
pointed in the disposition of hia fortune. I think, 
however, that this history is disproved ; and that, 
though he might have had such connexions in early 
life, he quitted them on marriage^ and never iMer- 
wards renewed them. Thta is another feature of 
insincerity, which strongly disinclines the Court 
from proceeding further in this case^ Under such 
circumstances, the Court will not think Itself jus- 
tifled in exposing a woman of this advence^ 
to the only furoofs (certainly of an oflfensive na¬ 
ture), by which the alleged defect can be,satis¬ 
factorily established. It will not wade further 
VOL. II. y 6 into 
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bkicos V. into the history of these parties. If the husband 

MoKCAK. , . 11 1. .11 1. 

IS seriously convinced, that he is entitled to this 
» relief, he must seek it, by appeal, in the Superior 

Court; but I will not compel the woman to submit 
to this process.—Woman dismissed. 


1 st 1821 . In another case of the same kind, the Court, 
upon the report of Sir Astle^ Cooper, Mr. 2'komas, 
and Dr. Ke^, which was read in camei'd, pro* 
nounced the case proved, and signed the sentence 
of nullity. 


3d Feb. 1813. In the case of Greenstreet, falsely called 
Vide supra, CuMYNS, V. CuMYNS; which was a suit of nullity 

’ of marriage, instituted by the Woman, by reason of 

incurable impotence on the part of the man. 

Judgment. 

Sir William ScotL —I think there is enough to 
satisfy the Court, that, at the time wlicn this mar¬ 
riage took place, there was incompetency, on the 
part of the man, to perform the duties of marriage; 
a capacity to perform which is necessary to render 
it valid. The Court is, upon the whole, satisfied of 
the existence of this fact, and that there has been 
no collusion between the parties. There is an air 
of truth and sincerity in the evidence; and the 
party appears willing to compensate, as far as is in 
his power, the injury which he states he has igno¬ 
rantly done,—The Court pronounced the sen¬ 
tence of nullity. 
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aDd it is no small proof, that be thought he had bricos t>. 
no right of complaint, that he left her the whole ^®*®*'*- 
of his substance at his death; and no proceed- 
itigs were established, by the present husband, be- f 
fore March 1820—the libel not being given in ' 

*till last June, sixteen months ajter the marriage. 

It pleads “ dtfect incurable^ as by inspection of 
“ matrons mil Jurther appear,** When the libel 
was debated on a former day, the Court was dis¬ 
posed to hold it to be admissible, giving, however, 
the party an opportunity of offering, by way of 
protest, any special matter that she might wish to 
address to the consideration of the Court, in that 
stage of the cause, before It hurried on to a de¬ 
cisive inquiry. Affidavits have, accordingly, been 
given in on both sides; and the Court has now 
the unpleasant task of deciding upon them. It 
cannot be concealed, that cases of this description 
are necessarily attended with serious mischiefs to 
parties, in the disappointment of very laudable or 
allowable purposes of marriage—the desire of 
having children, and the lawful enjoyment of each 
other’s person. Such cases of disappointment, 
so originating, may not be frequent; but when 
any such occurs, it is a subject, which the Court is 
bound to entertain, and to treat according to the 
ordinary modes of investigating the truth of the 
complaint, for the relief of the injured party. 

The usual mode of proof is, without question, 
liable to strong objections, on the ground of inde¬ 
licacy, but it is the only effectual mode of proof; 
and the Court has already observed, that It can¬ 
not, from feeliijgs of delicacy alone, turn aside 
from it, if necessary, for such a result. These 
are, however, rules adapted to cases brought for¬ 
ward 
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Bkicgs V. ward with sincere motives, and under circum- 
moroan. ju virhich the consequences may be sup^ 

31 posed to inflict a real injury and disappointment 

t4ivw./ on the party. Diflferent considerations have been 
applied to persons of advanced age, and to those of 
an earlier period of life, with great reason and pro¬ 
priety. In the case of young persons, the injury is 
greater; in age more advanced, the mode of 
inquiry is less conclusive, and probably stiU more 
abhorrent to the feelings of the party, who is 
exposed to it. On considerations of this kind, tlie 
Court required, that tlie age of the party might be 
;.tated before the libel was admitted. 

It now appears, from the statements which have 
been introduced, that the woman was fifty years 
of age at the time of this marriage, rather beyond 
the crisis when the expectation of children can 
reasonably be entertained, and more particularly in 
the case of a woman, who had been married many 
years before, and had no children. The age of the 
man is not much a subject of observation, except 
that it is beyond the octavum lustrum^ at which an 
experienced writer describes the passions to be in a 
state of greater composure; at any rate, it is an age, 
at which the disappointment on that account may 
be presumed less grievous, especially in the case of 
a marriage to a woman older than himself. This is 
not the only symptom of insincerity in the present 
complaint. There is the delay of sixteen months, 
which is not easily accounted for, in a case in which 
the proof of continued cohabitation is not required; 
for in a case of actual mal-conformation no such 
proof is required. The party, according to his own 
description of the case, might have made his appli¬ 
cation at a much earlier period. The proofs of 

10 an 
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an effective cohabitation with the fonner husband ^laos». 
are clear and strong, both by the affidavit of the 


laundress, and of other persons; and if the Court “ 
is not deceived in the inferences to be drawn from 
them, it cannot be, as it is alleged, a case of na-, 
tural mal-conformation; though it may be a case 
of supervening defect, which may happen to the 
most vigorous constitution, and when it does 
happen, is not a subject of legal relief: veniunt 
tmrbi is the natural description of late periods of 
life; and disorders, when they do come, at such 
periods, must be borne with. 

The proofs relating to the former marriage, and 
to the harmony subsisting between the husband 
and wife, are attempted to be denied, in the affi¬ 
davits offered on the past of the plaintiff, I think, 
without success. It has been attempted also to 
shew something like an irregular cohabitation of 
the former husband with other females, under a 
declaration, that his wife was no wife for him. 
This is a loose declaration, supported chiefly by the 
oath of the plaintiff) on hearsay, and by the sister 
of the former husband, who had been disappointed 
in the disposition of his fortune. I think, however, 
tliat this history is disproved; and that, though 
he might have had such connexions in early life, 
he quitted them on marriage, and never afterwards 
renewed them. This is another feature of in¬ 
sincerity, which strongly disinclines the Court ffom 
proceeding further in this case. Uodef such 
circumstances, the Court will not think Itself jus¬ 
tified in exposing a woman of this advanced age 
to the only proofs (certainly of an offensive na¬ 
ture), by which the alleged defect can be satis^ 
factorily established. It will not wade further 

into 
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bbiogs V. into the history of these parties. If the husbanfcE* 

MoROAir. . . 11 1. -11 I. 

- IS seriously convinced, that he is entitled to this 

relief, he must seek it, by appeal, in the Superior 
Court; but I will not compel the woman to submit 
to this process.—^Woman dismissed. 



In another case of thfe same kind, of — v- 
— 1st Jug* 1821, the Court, upon the affidavits 
of Sir Jsfl^ Cooper, Mr. Thomas, and TiT.Kep, 
which were read in cdmerd, pronounced the case 
proved, and signed thie sentence of nullity. 


9t) Fth. 1813 . Also jn the case of Grbenstreet, falsely called 
vid. Kipra, CuMYNS, V. CuMYNS } which was a suit of nullity 
P‘ of marriage^ instituted by the woman, by reason of 

incurable impotence on the part of the man.. 

Judgment. 

Sir WiUiam Scott .—I think there is enough tD< 
satisfy the Court, that, at the' tune when this mar- 
riage took place, there was incompetency, on the 
part of the man, to perform the duties of marriage; 
a capacity to perform which is necessary to render 
it vsdid. The Court is, upon the whole, satisfied of 
the'existence of this tact,, and that there has been 
no collusion between the parties. There is an air 
of truth and sincerity in the evidence; and the 
party appears willing to compensate, as ^ as is in 
his ppwer, the injury which he states he has igno- 
rantiy done.—NpUity pronounced for. 
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on special terms vested in trustees, and accessible ciLB^jiT ». 
only on higher fees^—^and they are not large 5 and 
that, from this alteration in the mode of interment, 
if it should be generally adopted, the ground would «2o, 

soon become useless, and the parish could not pro- ^uiiUoyisai. 
cure more, but at a considerable distance from the 
church, or even from the parish, which would be at¬ 
tended with great inconvenience and expence to the 
inhabitants, in the mode of conducting funerals. 

It is said, that the churchwardens are not to 
speculate on future inconvenience ; but that is ad¬ 
vanced without authority. If a great inconvenience 
is reasonably certain to ensue, it could Jiot be wrong 
in tlie parish oflicers to interfere, and warn tiie 
parties, that the interment could not be permitted, 
in this form. The ground might, otherwise, be 
closed up, as was necessary at Bristol^ being dan¬ 
gerous to the health of the city. It is said, that 
the dimensions are actually smaller than those of 
wood, in the present invention; but others may 
increase, and who is to keep a perpetual check '* 

upon them. Other metallic substances may be 
adopted, such as cast iron, which would be still 
more imperisbable. It may be true, that stone 
has been used, but not frequently ; and lead, but 
not commonly, and chiefly in vaults, at additional 
fees, which prevent the common use of it. In 
London, lead is forbidden, yet here a more im¬ 
perishable metal is claimed to Ic used, as of com-- 
moil right. It is asked, wdicre the restriction is 
to stop? If a novel and inconvenient mode is in¬ 
troduced, contrary to the will of the parishioners, 
the Court will have tlie power to restrict it; as is 
usually done in respect to vaults, whicli are not 
granted, but with the consent of the parishioners, 

VOL. II. z and 
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BuIzA»Vwd aiitlioi ity of the Ordinary. Agreeably 

botbr. to this princijde, it appeared to be the unanimous 
opinion of the Judges of the King’s Bench, on a 
;yo 7 }'® 2 o. late application which was made to that Court, in 
jjjjgg tjjat it was a matter of ecclesiastical 
cognizance, and properly subject to the regulation 
of this Court. This power has been at all times 
exercised in analogous cases, either by restrain¬ 
ing the permission, or by modifying the use of 
it by proportional e foes 5 and it is trusted, that 
the Court will see the necessity of interfering, to 
prevent so gieal an inconvenience, as must be 
occasioned, h> llie general use of this novel mode 
of biniaJ, in populous parishes. 

JuDGMENrr. 

RihjN'i;! 1820. Sir U'ilUam Nco//.—This suit is brought by Jo/m 
Gilbert^ paiisliioncr of Saint Andrew's, Holborn, 
against John Buzzard and William Boij^, church- 
>vaidens of that parish, for the oflence of obstruct¬ 
ing the intciment of his wife, Mary Gilbei't, The 
criminating articles state, in substance— that she was 
likewise a parishioner, and died on the 2d of March 
1819; that her body was deposited in an iron 
coffin, and proper notice given of the intended 
interment, and the usual fees paid for such a bu¬ 
rial; but that the Churchwardens prevented, by 
force, the burial from taking place ; and, in con¬ 
sequence thereof, the body was deposited in the 
bone-house, where it remains. That the iron coffin 
would take up less space than a wooden one; and 
is so constructed, as to prevent the body from 
being taken out. That again, on the 14 th of 4 pn 7 , 

* 2 Bamemell Bnd Alderson, p. 80^. 

6 ill 
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in the present year, a wi itten notice was given to 
the Rector, Churchwardens, and Sexton, of ar in¬ 
tended funeral on the 18th, and a written answer 
retuined, by the Churchwardens, that they would 
not peimit it. That the demand of interment was 
actually made on the day mentioned; but that 
the Churchwardens refused to permit the inter¬ 
ment, unless the body was taken out of the iron 
coffin; and forbad any grave to be prepared for 
its reception. 

The defensive allegation states in substance,— 
That the account given by the pionioier misre- 
piesents tlie tiansactiOBs;—that nothing was said 
by Gilbert, on his first application, about an iron 
coffin, though lie was then informed, that the parish 
would not leceue one; but that he said it was to 
be oi'uood. lie paid the usual tees, and not ’till 
then dcclaietl it mis to be qj non, and icfu->cd to 
take back the tees. That a Select \estiy, which 
governs tJic paiish concerns, being assembled, took 
the subject into consideration, and passed a reso¬ 
lution not to admit the iion coffin ; and a copy of 
such icsolutioii was seived upon the imdtitaker. 
That, on the 9th of Mc/rcA, a forcible entiy was 
made into the chuich-)aid, and a great disturb¬ 
ance took place, by a tumultuous demand for 
the body, and toi its inteiment; but the burial 
was not pcinntted to take place, and the body 
remains m the bone-house, 'lhal the parish is 
veiy laigexirul populous, containing an inci easing 
population of 30,000 peisons—that the annual 
burials are above 800, and are me leasing—tliat 
they have thiee buiial grounds, besides the cl urch- 
yard, all nearly filled with coijises. That they 

/ , would 


GiLBmi V. 
Buzzard and 
Boyer. 


4th May nil. 
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Gilbeht t. would soon be rendered useless by tiie inthoduC' 
tion- of iron coffins; that it is impossible to obtain 
burial grounds, but at an enormous expence, 
and with grievous inconvenience. That their pro- 
ayi 82 i. gulded and authorized by 

the Select Vestry, and by the parish at large. 

The suit appears to have begun under strong 
feelings, of mutual irritation, which have . novr 
properly subsided; and the parties have agreed to 
take the opinion of the Court upon the dry 
question of right, without introducing into it, any 
imputation of misconduct on either side, or en¬ 
grafting upon it any demand of penalties to be 
inflicted, or costs to be decreed. In this act of 
amnesty the Court willingly concurs, and there¬ 
fore forbears to repeat any observations upon the 
strange wanderings, into which the case has 
strayed, since the transaction happened, which 
appears now in its regular form of proceeding. 

Before entering into the immediate question, it 
may not be entirely useless or foreign to remark, 
that the most ancient modes of disposing of the. 
bodies of the dead mentioned by history, are by 
burial or by burning, of which the former appears 
to be the more ancient. Many proofs of this occur 
in the sacred history of the patriarchal ages, in 
which .places of sepulture appear to have been 
objects of anxious acquirement, and the use of 
them is distinctly and repeatedly recorded. The 
example of the Divine Founder of our religion in 
the ihii mediate disposal of his own person, imitated 
by that of his disciples and followers, has con- 
firnied the indulgence of that natural feeling, 
which appears to prevail, against the instant and 

‘ i entire 
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Entire dispersion of the body by fire, and has very OlSBERr V. 
generally established sepulture, aS the customary 
practice of Christian nations. Sir Thomas Brown ■ ■ ■ 

thus 'suresses himself, in his quaint but energetic Jaw? 
man.. , in his treatise upon urn-burial. ‘^''Men ^thMayiBu. 
« hav e been fantastical in the singular contrivances 
“ ot ^ <eir corporal dissolution; but the soberest 
“ nations have rested on two ways, inhumation 
“ and burning. That interment is of the elder 
“ date, the examples of Abraham and the Pa- 
triarchs are sufficient to illustrate: but Chris- 
“ tians have 'abhorred the way of obsequies by 
“ fire, and though they sticked not to give their 
“ bodies to be burnt in their lives, detested that 
“ mode after death, affecting rather a depositure 
** than an absumption, and conforming themselves 
to the will of God, which required them to 
** return again, not to ashes, but unto dust.”—. 

“ But burning was notfuUydisused* till Christianity 
“ was finally established, which gave the final ex- 
“ tinction to these sepulchral bonfires.” * 

The mode of depositing in the earth has, how¬ 
ever, j'.self vaiicd in the practice of nations. 

“ Mihi quidem” says CicerOt antiqmssimum sepul- 
“ tura* genus id videtxir fuhbe^ quo apud Xenophon- 
” tern Cyrus utiturJ* I Tliat great man is made 
by his liistoiian to declare, in his celebiated 
dying speech, “ that he desired to be buried 
“ neither in gold nor in silver, nor in any thing 
“ else, but to be immediately returned tq the 
** earth ; for what,” says he, can be more blessed, 

“ than to mix at once with that which produceth 


t Cic. de I^ibus, hb. 2. s 22. 
z 3 “ iWid 


* C. 1 & 2. 
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OltIJERT ». “ and noiirisheth every thing excellent and bene<* 
“ cial to mankind.” There certainly, however, oc¬ 
curs very ancient mention (indeed the passage itself 
8^2vr/| rather insinuates the same indirectly) of sepulchral 
4ihAf-/j,i82i. 02.- what we call coffins, in which the bodies 

being inclosed, were deposited so as not to come 
into immediate contact with the earth. It is 
recorded specially of the patriarch Joseph, that 
“ when he died, he was put into a coffin and em- 
“ halmed;*' both of these being, perhaps, marks of 
distinction to a ])crson, who had acquired high and 
merited honours in that country. It is thought to 
be strongly intimated by several passages in the 
sacred writings, both old and new, that the use of 
coffins, in our meaning of the word, as inclosing 
chests deposited in the earth, was not familiar 
amongst the Jews; and it is an opinion not lightly 
entertained by some of the Learned, tiiat such was 
the case likewise in .the practice of the Greeks and 
the Romans. It is some confirmation of that 
opinion, that there is, perhaps, no word in the 
language of either of them, that is exactly synony- 
mous with our word coffin, though the word itself 
is borrowed from both languages, though in another 
signification.* The Grecian terms usually adduced 
referring rather to the Jcrelrwn or bier on which 
the body was conveyed, than to a chest, or trunk, 
in which it was shut up ; and the Homan terms 
are either of the like signification, or are mere 
general words (such as area, loculus, and the like) 
without any funeral meaning, and without implying 

* Ko(pmi — Cophinus foenumque supcUcx. Juv. iii. 14. In both 
languages the word signifies a basket. 


any 



CONSISTORY COrilT OF LONDON. 

any final destination of the substances which com¬ 
pose them, to a deposition in the earth along with 
a human body. 

The piactice of sepulture has also varied with 
respect to the places where performed. — In ancient 
times caves seem to have been in high request— 
then gardens, or other private demesnes of pro¬ 
prietors — inclosed spaces out of the walls of 
towns — or by the sides of roads (siste viator )— 
and finally, in Christian countries, chuiches and 
church-yards, where the deceased could receive 
the pious and charitable wishes of the Faithful, who 
resorted thither on the various calls of public 
worship.* In oui own country, the practice of 
burying in churches is said to be antenor to that 
of burying in, what are now called, chuich-yards, 
but was reserved for persons of pre-eminent 
sanctity of life. Men of less memorable merit 
were buried in inclosed places not connected with 
the sacred edifices tliemselves. But a connexion, 
imported from Rome by Cuthbert, Aichbishop of 
Canterbury, took place about the year 7^0 j and 
spaces of gioiind adjoining the churches weie 
carefully inclosed, and solemnly consecrated, and 
appropriated to the buiials of those, who had been 
entitled to attend Divine Seivice in those^churches; 
and who now became entitled to render back into 
those places their remains to eaitli, the common 
mother of mankind, without payment for the 
ground which they were to occupy, oi for the pious 
offices which solemnized the act oi* interment. 

In what way the mortal remains are to be con¬ 
veyed to the grave, and there deposited, I do not 


$13 

Oilbbrt V. 
BuzzARP mnd 
Boyfr. 


B Nov, 5 

4th 


* Vid. Hericourt Loix Eccl. p. 504. 
Z t 
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oitsEBT «. find any positive rule of law, or of religion, that 
prescribes. The authority under which the re- 

. . . ceived practices exist, is to be found in oqr 

182 C'manners, rather than in our laws—they have 
4AMay\%2\. origin in natural sentiments of public de- 
cei^y and private affection—they are ratified by 
common usage and consent j and being attached 
to a subject of the gravest and most impressive 
nature, remain unaltered by private caprice and 
fancy, amidst all the giddy revolutions that are 
perpetually varying the modes, and fashions, that 
belong to the lighter circumstances of human life. 
That bodies should be carried in a state .of naked 
exposure to the grave, would be a real offence to 
the living, as well as an apparent indignity to the 
dead. Some mvolucra, or coverings, have been 
deemed necessary, in all civilized and Christian 
countries; but chests or trunks containing the 
bodies, descending along with them into the grave, 
and lemaining there till their own decay, cannot 
plead either the same necessity, nor the same 
general use. 

I Jiave already mentioned three natioiLs of anti¬ 
quity, two of them highly polished, in which such 
a practice is reasonably supposed not to have been 
familiar. In the ea'jtern * pai ts of modern Europe, 
the Christians, generally members of the Greek 
church, as well as their Mahometan masters, the 
Turh, are carried upon open biers, and from 
thence dcbceiid, iit their shrouds, or funeral vest¬ 
ments only, into their graves. Such is likewise the 
general practice of Asia, in those parts where the 
practice of burning docs not continue to exist. 
Such is also represented to be the mode of inter¬ 
ment in the great European establishments of South 

America. 
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America* In Western and Northern Europe, the gimxx ». 
use of sepilchral chests has been more general, 

In our own times, an attempt was made by a great-— 

European Sovereign * to abolish the use of them 
ill his Italian dominions. The attempt was much 
applauded by some philosophers, on the physical 
ground, that the dissolution of bodies would be 
accelerated, and the dangerous virulence of the 
fermentation disarmed, by a speedy absorption 
of the noxious particles into the surrounding soil. 

Whatever might be the truth of this theory, the 
measure vv^as unfortunately accompanied by regu¬ 
lations which pi escribed, that bodies of every age, 
and of both sexes, and of all ranks and conditions, 
and of every species of mortal disease, however 
hideous and loathsome, should be brought out, 
naked from the houses, and tumbled into a night- 
cart at the sound of a bell, and conveyed to a pit, 
beyond the city walks, there to rot in one common * 
mass of undistinguished putrefaction — regulations 
wliicli, as might have been foreseen, w'ere so 
strongly encountcred*by the natural feelings, and 
established habits, of a highly civilized and polished 
people, that it was found necessary, at no' great 
distance ol‘ time, to bury the edict itself, by a total 
revocation. 

In our own country, the use of coffins is ex¬ 
tremely ancient, though, most probably, by no 
means general. —They are actual])' found of great 
antiquity, of various forms, and of* various ma¬ 
terials — of wood — of stone — of metals -r- of 
marble — and even of glass.t Coffins, say«^ Dr. 


* Leopold, Q.D, of Tuscany, A.D. 17b6. Vid. Ann. Reg. 
vol. xxviii. p. 41. 

't Vtd. Gough’s Sepulchral Monuments. 


Johnson^ 
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GitBBRT V. Johnsmi, in his explication of the word, are made 

and 'various other matters, Fi6m the ori- 

■ ■ - . . ginal expence of some of these materials, or from 

the labour requisite in the preparation of them for 
4th May isai. this iise, or from both, it is evident that most, if 
not all of them, must have been occupied by per¬ 
sons who had filled the loftier stations of life. 
In modern practice, chests or coffins of wood or 
lead, or both, are commonly used by persons wlio 
can afford to pay for them — for persons in abject 
poverty (whom the- civil law teclinically calls the 
rmserabilitcr cgcni\ what is called a shelly and 
which, I understand, to be an imperfect coffin, 
and is successively used for different individuals, 
in some very populous parishes; unless public 
or private charity supplies something better as the 
vehicle. Persons dying at sea are, I believe, 
not unfrequently consigned to the deep, wrapped 
' up in their hammocks or sleeping beds — but I 
know not, that any of these are noininatim or 
directly required, by any authority whatever. 

A statute of Charles 52d. requires, that coffins 
shall be lined with woollen, but it does not require, 
that coffins shall be used. It is to be observed, that 
in the funeral service of the Church of England, 
there is no mention, indeed, there is rather an ap¬ 
parently studious avoidance of any mention, of 
coffins. It is throughout the whole service, the 
corpse or the hodtj. The officiating priest is to 
meet the corpse at the gate of the churchyard — 
at a certain part of the service, dust is directed 
to be thrown, not upon the cojfm, upon the body. 


♦ 30 Car. 2. st. 1. c. 3. s.3. 


In 
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In anotlier part, certain portions of holy writ, or ’ and 

of pious admonition, are to be recited, whilst the 13 oyer. 
corpse is making ready to be put into the grave. 

I observe likewise, tliat, in old tables of burial 
lees, a tlistinction of payment is made for coffined 
funerals and uncoffined funerals. There is one of 
1 exhibited by Sir //. Spelman in his Tract 
de Sepuliiirdj in which a certain sum is charged 
for a coffined Jlineraly and about half that sum for 
ail uncqfjined funeraly and expressly under those 
descrijitions.* From which 1 draw this conclu¬ 
sion of liict—that uncqffined funerals were, at that 
time, by no means so unfrequent as not to require 
a jiarticidar notice and provision. I think, 1 
might also venture to deduce this conclusion, a 
conclusion by no means impertinent to tlic pre¬ 
sent enquiry, that, even at that time it was recog¬ 
nized as not unjust, that where the deceased, by 
the use of his colKu, took a longer occupancy of 
tlie ground, he should compensate tiie parish by 
an increased payment. 


■ A vi:-.try constitution, Nov. April 1()2.S, 

Wlioevcr sjuill be Imricd in the chatic.-l, shall paj to the parish 


as shall l)<- agreed : 

For intening the corpse . - « 

In the isles of the chancel, 

'Co the (‘hurcl!'.'’ardcns for the ground 
'lo tin parson for interring the corpse 
In the bofly of Un; church. 

To the chureluvardens for the. ground 
'I'o the parson for interring llie corpse 
In the elnirchyard. Coffined. 

To tlie parson for interring the corpse 2 8 

To him in like manner for every child 

under 7 years , - - 0 2 S i 

All these double lor every stranger. 

SpdiiKin'a Work? 


0 10 0 

1 6 S 

0 (i 8 

I 0 (I 

0 t; 8 

Uiicoffincdl. 
0 1 4 

0 I 4 

p. IS.’i, 

'fhe 


\ OI,. IF 


* /, 



348 


CASE6 DETERMINED LN THE 


oitBBRT V. The argument, therefore, that rests the right of 
Boyer. admission for particular coffins, upon the naked 
, right of the parishioner to be buried in his parish 

churchyard, seems to stop short of that which is 
4th Maj^ I Ml. requisite to be proved, the right of being buried 
in a large chest or trunk of any materials, metallic, 
or other, which his executors may think fit. The 
rule of law which says, that a man has a right to 
be buried in his own churchyard, is to be found, 
most certainly, in many of our authoritative text 
writers; but it is not quite so easy to find the rule, 
which gives him the right of burying a large chest 
or trunk in company with himself—That is no 
part of his original and absolute right, nor is it 
necessarily involved in it.—That right, strictly 
taken, is to be returned to his parent earth for disso¬ 
lution, and to be carried thither in adecent and inof¬ 
fensive manner. When these purposes are answered, 
his rights are, perhaf)S, fully satisfied in the strict 
sense in which any claim, in the nature of an ab¬ 
solute right, can be deemed to extend. At the 
same time, it is not to be denied, that very natural 
feelings prompt to something beyond this—to a 
continuation of the frame of the body, beyond its 
immediate consignment to the grave. An indul¬ 
gence of such feelings, highly allowable in them¬ 
selves, naturally enough engrafts itself upon the 
original right, so as to appear inseparably connected 
with it, in countries where the practice has been 
habitually indulged; for, however men may feel, or 
affect to feel, an indifference about the fate of their 
own remains, few have firmness, or rather hardness 
of mind sufficient, to contemplate, without pain, 
the total and immediate extinction of the remains 

of 
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of those, who were justly clear to them when living. 

A sentiment of this kind has been supposed, as boyfr. 
I liave intimated, to have led in part to a preference 
of burial to the process of burning. It has like- s 
wise given birth to extravagant means for pre*» 
serving human remains, for a period of time long 
after the term, at which any memory of the in¬ 
dividuals, or any affection of their survivors, can 
be supposed to extend. — Amongst such extrava¬ 
gancies, the use of coffins is, certainly, not to be 
numbered ; they are merely temporary themselves, 
though of much longer duration than is necessary 
for their primary intention, that of preserving the 
body from the ravages of the reptiles of the earth, 
if any such ravages are at all to be apprehe^nded. 

In later times, and in populous cities, ravages of a 
more formidable kind are to be dreaded, against 
which they afford no security. — Those of the 
persons engaged in the employment of fur¬ 
nishing bodies for dissection; an employment 
which, whatever be its necessity, is, certainly, 
not conducted without lamentable violation of 
natural feelings, and occasionally of public decency 
itself. 

It is particularly, I piesume, with a view to pre- 
\ ent such spohations of the dead, that the use of 
iron coffins is pressed, in this aj^lication to the 
Court. — The purpose of security against such 
spoliations is, I understand, proposed to be effect¬ 
ed, by some ingenious mechanical contrivance, 
which prevents the coffins from being opened, 
when once effectually closed. — I do not find that 
any objection is taken to the contrivance itself; 
on the ground of inefficiency, or on any other. —- 

The 
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gjibbrt V. The objection is to the nietaJ, iron, of ^hkh the 
whole coffin is composed} and I must say, that 

. — - knowing of no rule of law, that presciibes coffins, 

certainly, of none which prescribes wooden 
4th itfay 1891. coflSns exclusively, and knowing that modern and 
frequent usage admits coffins of lead, a metal 
much more indestructible than iron, 1 find some 
difficulty in pronouncing, that the use of this 
latter metal is clearly, and universally, unlawful in 
the structure of coffins} and that coffins so com¬ 
posed are inadmissible, upon any terms what¬ 
ever.—Such coffins, being composed of thin laminss, 
occupy, as I ])resume, and as 1 see it is alleged, 
rather less space than those of wood itself.—There 
is no objection, therefbi'e, on that ground; and the 
objection, that they may be magnified to any size 
however inconvenient, seems to apply to coffins, 
composed of this substance, not at all moie than 
to those of any other. — The real truth is, that 
the claim, on the part of these coffins, wliich is 
quarrelled with, is neither more nor less than this, 
that they shall be admitted upon the same terms 
of pecuniary payment as those of wood. — This 
claim cannot, 1 think, be reasonably m’ged, but 
under shelter of one of two propositions —Eitliei 
that there is no diffierence in the duration of 
coffins of wood and those of iron, or that tlie 
difference of duration ought to make no difference, 
in the pecuniary terms of admission. 

Upon the first of these questions, that of com- 
jM^ative duration, a wish was expressed by the 
Court, that It might be assisted by opinions ob¬ 
tained from persons, more scientific^ly conversant 
with such subjects, than 1 can describe myself to 
, be 
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be — but being left to my own unassisted appre* gilbsit «. 
Iiensions, on such a matter, I must confess, that 
it was not without a violent revolt of every notion, “ -— 

that 1 entertain, that I heard it rather insinuated 
in argument than directly asserted, or maiiitained, **** 
that iron cofSns do not keep a longer possession 
of the ground than those of wood.To me it 
appears,without any experimental knowledge that 
I can claim, that, upon all common theory, it 
must be^ otherwise.—Rust is the piocess by which 
iron travels to its decomposition. — If an iron 
coffin deposited in the eaith contiacts no rust 
at all, from want of air or moisture, in that case 
it preserves its integrity unimpaired. But if, 
from the moisture of tlie soil in wliich it is de¬ 
posited, or from the access of a little air, it con¬ 
tracts rust, That rust, until it scales off, forms an 
external covering which protects the interior parts, 
and retards their decomposition \ whereas the de¬ 
cay of the external parts of the wood propagates 
inwardly its corniption, and promotes, and hastens, 
the dissolution of the whole.—It is the fault of the 
party complainant, if, being left to judge upon 
this matter without sufficient information, I judge 
amiss in holding, that coffins of iron are much 
more durable than those of wood. 

It being assumed, that tlie Court is justified in 
holding this opinion, upon the f act of comparative 
duration; the pretensions of these coffins to an 
admission upon the same pecuniary terms as those 
of wood, must resort to the other proposition, 
which declares, that the difference of duration 
ought to produce no difference in those terms. 
Accordingly it lias been argued, that the ground 

once 
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Gjlu> iir 
Buzzako and 
Boyzr. 


once given to the body is appiopriated to it tot 
ever — it is literally in mortmain unalienably,—^it is 
not only the domtis u/fima, but the domus ostema^ of 


tenant, who is never to be disturbed, be his 
4 thM<^i 82 i. condition what it may — the introduction of an¬ 


other body into that lodgement at any time, how¬ 
ever distant, is an unwarrantable intrusion. — If 


these positions be true, it certainly follows, that 
the question of comparative duration sinks into 
utter insignificance. 

In suppoil of them, it seems to be assumed, 
that the tenant himself is imperishable; for, surely, 
there can be no inextinguishable title, no perpe¬ 
tuity of possession, belonging to a subject which 
itself is perishable. — But the fact is, that “ man ** 
and “ybr ever ” arc terms quite incompatible in any 
state of his existence, dead oi living, in this world : 
—The time must (!^me when “ ipsceperiere ruince** 
when the posthumous remains must mingle with, 
and compose a part of, tJiat soil, in which they 
have been deposited. — Precious embalments, and 
costly monuments may piesciic, for a long time, 
the remains of those who have filled the more 


commanding stations of human life — but the 
common lot of mankind furnishes no such means 


of conservation.—With lefercnce to them, the 
domtts (Bterna is a meie ilouiish of ihetoric; the 
process of nature will speedily lesolve thfem into 
an intimate mixtuie with their kindied dust; and 
their dust will help to furnish a place of repose for 
other occupants in succession. It is objected, 
that no precise time can be fixed, at which the 
mortal remains, and the chest which contain^, 
them, shall undergo the complete process of disso- 

lutiou 
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liition ; and it certainly cannot; being dependent gubmt v. 

. , , , i./n o Buzzard and 

upon circumstances tliat vary, upon dmerence, ot bovbr. 
soils, and exposures, of seasons and climates; but ' 
observation can ascertain them sufficiently for R Noo. ^ 
practical use. The experience of not many years 
is required to furnish a sufficient certainty for such 
a purpose. 

Founded on such facts and considerations, the 
legal doctrine certainly is, and has remained unaf¬ 
fected — that the common cemetery is not ?'€S 
unius (vtatis^ the property of one generation now 
dcjiarted, but is, likewise, the common property 
of* the living, and of generations yet unborn, and 
is subject only to temporary ap])ropriatioiis. There 
exists in llie whole a right of succession, which can 
be lawfully obstructed only in a portion of it, by 
public authority, that of the Ecclesiastical Magis¬ 
trate, who gives occasionally an exclusive title, in 
such portion, to the succession of some family, or 
to an indii’idual, wiio lias a f air claim to be favoured 


by such a distinction ; and this, not witliout a just 
consiilcration of ils expeilience, and a due attention 
to the objections of those, wiio ojipose such an 
alienation from the coimnon projierty. Even a 
bricked grave, granted without such an authority, 
is an aggression upon the common 1‘rechold in¬ 
terests, and canies the pretensions of the dead to 
an extent, that violates the rights of the living. 

If this view of the matter be just, all contrivances 
that, wJiether intentionally or not, prolong the time 
of dissolution beyond the period, at which the com¬ 
mon local understanding and usage have fixed 
it, is an act of injustice, unless compensated in 


some way or other, 
rou 11 . 


In country parishes, wiiere 

the 


A A 
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4th Majf )S2l. 


Uie pojmlation is small, and the cemetery is 
it is a matter less worthy of consideration t mere 
ground can be spared^ and less is wanted ^ but} in 
• populous parishes, in large and crowded cities^ the 
indulgence of an exclusive possession is, unavdd- 
ably, limited; for, unless limited} evils of most 
formidable magnitude take place. Church*yardS 
cannot be made commensurate to the demands of 
a laige and increasing population $ the period of 
decay and dissolution docs not arrive fast enough, 
in the accustomed mode of depositing bodies in 
the earth, to evacuate the ground for the use Of 
succeeding claimants: new cemeteries must be 
purchased at an enormous expence to the parish, 
and to be used at an increased expence to fomi* 
lies, and at the inconvenience of their being com¬ 
pelled to resort to very incommodious distances 
for attendance on the offices of inteiment. 

In this very parish, three additional burial grounds 
are alleged to have been purchased, and to be now 
nearly filled. This is the progress of things in 
their ordinary course, and if to this is to be added 
the general introduction of a new mode of inter-, 
ment, which is to ensure to bewiies a much longer 
possession, the evil will become intolerable, and a 
comparately small portion of the dead will shoulder 
out the living and their posterity. The whole en¬ 
virons of this metropolis will be surrounded with a 
circumvallation of church-yards, perpetually in¬ 
creasing, by becoming themselves surcharged With 
bodies, if, indeed, land owners can be found, who 
will be willing to divert their ground from the 
beneficial uses of the living to tlie bewren pres^va^ 
tion of the dead, contrary to the humane maslim 

10 ^ quoted 
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quoted by TuUy from Platons RepubHc:'^** Quae gilmri-®. 

“ terra fruges fenre, et, ut mater, cibos, suppedU 

“ tare possit, earn ne quis nobis minuat, neve vivm -■ 

** neve mortaus.** * i’iS^}***®* 

It; therefore, these iron coffins are to bring ***‘‘^®^'®**' 
additional charge and trouble upon the parish^ 
they ought to bring with them a proportionable 
compensati<m. Upon all common principles of 
estimated value, you must pay proportionabiy for 
the longer lease which you tsdce of the ground 
to this condition coffins of lead are subjected, and 
what is the exemption to be pleaded for iron ? If 
you wish to protect your deceased relatives by 
additional securities, which press upon the con- 
venience of the parish, we do not blame the pur¬ 
pose, nor reject the measure, but it is you, and not 
the parish, who must pay the whole of the charge 
imposed. I am aware, as I have already inti¬ 
mated, that very ancient Canons forbid the taking 
of money upon interment, upon the notion, that 
consecrated grounds are amongst the res sacrce, 
and that money payments for them were, therefore, 
acts of a simoniacal complexion; but this has not 
been the way of considering that matter since the 
Reformation, for the practice goes up at least 
nearly as far; it appears founded upon reasonable 
consijlerations, and is subjected to the proper con- 
troul of an authority of inspection. In populous 
parishes, where funerals are very frequent, the 
expence of Ireeping church-yards in an orderly 
and seemly condition, is not small, and that of 
purchasing new ones, when the old ones become 


Cic. de Legibus, tit. 2. s. 27- 
A A ^ 


sur- 
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giibehtw. surcharged, is extremely oppressive. To answer 
such charges both certain and contingent, it 
— surely is not unreasonable, that the actual use 
sNov. should contribute when it is called for—at the 
4ihj»%ib2i. parishes are not left to chrve for 

themselves in imposing these rates, they are all 
submitted to the examination of the Ordinary, who 
exercises his judgment, and expresses the result by 
a confirmation of their propriety in terms of very 
guarded caution. It is, perhaps, not easy to say 
where the authority could be more properly lodged, 
or more conveniently exercised. 

Having, I think, sufficiently declared, in these 
observations, my opinion generally upon the 
subject, I am not aware that much more remains, 
than that I should direct the parish to compose a 
table of fees, for the consideration of the Ordinary. 
It will be for their own consideration, in the first 
instance, how far these coffins should be put upon 
the same fboting as those of‘ lead. It is certain, 
that they occupy less room, and that they arc more 
temporary in duration, but it is, likewise, to be 
remembered, that being much more accessible in 
point of original expence, they are, therefore, 
likely to be much more numerous; they are more 
likely, on tliat account, to transmute the cemetery 
into a mine of iron, than there is any hazard of its 
being converted into a mine of lead. It may be 
said, that imposition of liigh fees may, in efiect, 
operate as a prohibition in populous'parishes, and 
crowded cliurch-yards,—to which I answer, that, 
even if such an effect should follow, it is better, 
than that a parish should be robbed of the fair and 
convenient use of their own public cemetery. 

8 Patent 
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Patent rights ('under which I understand these 

a % , t 1 1 1 1 1 Bbizahd an 

comns are constructed) must be held by the same boter. 
tenure as all other rights. Ita iitere jure tuo 
aUenum ne kedas they must not trench upon hNov.’ 
rights more ancient, more public, and such as this ^ 

Court is peculiarly bound to protect. 

In the meantime I recommend, that the body, 
which has lain so long unhonoured, should be com¬ 
mitted to the grave without obstruction, but with- 
out prejudice to the present question, or to the 
rights of the parish. No public prohibitory reso¬ 
lution had passed at the time of the death, and I 
willingly lay hold of that circumstance to recom¬ 
mend a measure of peace towards the living, and of 
charity towards the dead. 

1 shall admit affidavits, on both sides, before any 
table of fees is confirmed. 


j'1830* 


On a subsequent day, this cause came on again, isai. 

on the explanations permitted to be offered on 
affidavits, as above directed by the Court; and 
Counsel were heard on the effect of those expla¬ 
nations. 

Judgment. 

Sir William Scott ,—The general determination, 
which 1 have already arrived at, has decided the 
legal question, (so far as my opinion could decide 
it) tliat if iron coffins were more durable than 
those of wood, they ought to pay in proportion to 
their longer occupation of the ground. The ques¬ 
tion of fact, that it was more durable, remained 
in 3 controverted state, to be ascertained (so far 

A A 3 as 
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gilbckt V. as it could be ascertained) by furtber evidence to 
produced j and I need not add, that to reach 
— — -- any thing like exactness upon such a subject of 

fi Abi^}*«2o. comparison, was an expectation not to be indulged. 
4 th-Mfay 1821. itself is liatie to be affected and varied* 

by the influence of various causes acting upon 
both substances, so as to make any general result, 
even of experiments themselves, in some degree 
questionable. But the truth is, that such experi¬ 
ments have not been, and cannot be made, in any 
time convenient for the present decision of the 
question. The whole of the illustration which it 
has received, is derived from the opinions of per¬ 
sons scientifically conversant with such subjects, 
and from such exhibition of facts, as may have 
Oiccasionally, and incidentally, presented them¬ 
selves to notice. 

Of the former of these species of evidence, the 
Court is furnished with the declared opinions of 
eminent professors of the science of chyinistry; 
and 1 should have been happy to have, been able 
to apply, confidently, the safe and convenient 
judicial aphorism of ** Feritis in arte sud cre~ 
dendum;' but, where such opinions disagree, 
a matter of no unfrequent occurrence, that rule 
can have no application, and it is a work of no 
small difficulty to provide another. The Court 
cannot presume to pronounce directly a decisive 
judgment, on a subject, which the conflicting opi¬ 
nions of those, who understand it most familiarly, 
have left in the state of doubt in which they found 
it y still less can It presume to decide another 
comparative question, of perhaps equal difficulty, 
and, certainly, increased delicacy, that of the skill, 

and 
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experience, and judgment of the different 
piofeasors. It can proceed merely “ ^rass 4 Mi- Boysa. 

“ nervd^ in looking to the opposing numbers of 
opinions; for the arguments by which ®Si/mi. 

supported, however just, come too little within the 
reach of Its comprehension, to authorize any 
dogmatical conclusion. The balance of numbers 
is, certainly, on the side of the greater durability 
of iron, and, therefore, (primdfach at least) the 
balance of authority; for supposing merely an 
equality of individual skill and judgment, it must 
be tlie number that should decide the weight of 
aggregate authority. 

Having already, at the former hearing, ex¬ 
pressed a pretty strong inclination of my own 
judgment, (a very uninformed one, undoubtedly,) 
on the greater durability of iron, I may, perhaps, 
be thought to be unduly influenced by my own 
prepossessions, when I say, that the opinions of 
Mr. Brande, who fixes the proportions of durability 
of iron to wood as three to one, and Mr. Aikin 
and the two other persons who concur, find a 
readier way to the conviction of my own mind, 
than those of their opponents. However that 
may be, the opinion of the Court, upon this matter, 
rests finally with them, so far as this species of 
evidence can lead It. 

Another tost, by no means improper to be no^ 
ticed, has been suggested to me by a gentleman of 
much various and accurate information *, founded 

* The inlurniation, which is here referred to, was commu¬ 
nicated in some letters, from a very intelligent and scientific 
Chymist, which are inserted in the Appendix. There will be 
foeifd aUo sQine other papers, originating with the Fatentoe, 
which relate to the very singular subject of these proceedings. 

A A 4 upon 
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GiLBKiiTti. upon the basis, to which I have already adverted, 

Buzzard and J, ’ , n i 

Bovbb. of the result of casual discovery or these sub- 
19 jubfX Stances, in situations not unconnected with the 
IthMcJiBzi' subject. Both substances, wood and iron, 

have been found in contact with, or in deposit 
within the soil where they have been lodged, 
either accidentally, or in pursuance of the antient 
usages of the inhabitants of the country, and 
discovered afterwards, at very distant periods ol’ 
time—sometimes separately, and sometimes in 
conjunction. Three different states of the soil 
may be supposed, in which these connections with 
it may have taken place—owe, where the ground 
was perfectly dry, and remained so during the 
whole period of the connection. Both substances, 
in such a state, may be supposed entitled to a long 
and sound longevity : Rust does not corrode the 
one, where moisture and air are excluded — nor 


rottenness the other, if insects are prevented from 
committing depredations. 'J’he cases of Egj/ptiaft 
mummies, compose \ it is said, of the sycamore of 
the country, but ascertained to be of 2000 years 
standing, are amongst the most signal instances of 
the immortale lignum — a ch.iracier which PUmf 
appropriates to the larch; though it is not, per¬ 
haps, unworthy of notice, that, in the interesting 
account given of the late disinterment of King 
Charles the First, the wooden coflin is described 
as very much decayed, though protected, ejctemalh/^ 
from air and moisture, by being enclosed in a 
leaden coffin, carefully soldered up, and, inler- 
nally^ from the gaseous vapours, which these Chy- 
mical Gentlemen mention in their affidavits, as 
proceeding from a dead body, by cerecloths and 
such other integuments. 


Anothm' 
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Another state is, where they are found in con- Gilbert ». 
tact with a soil entirely and permanently covered 

with water, salt or fresh; as where anchors, or- 

bolts, or chains, are fished up from the bottom of 
the ocean, where they may have lain for unknown ’*’*'■ 
ages. The keys of Lochkven Castle, fished up 
from the lake a very few years ago, after 
having been thrown into it on the flight of the 
Queen of had suffered little injury by 

lying there for more than 250 years. Manu¬ 
factured wood is said to resist the action of 
moisture less perfectly; though the instances of 
Comvay Stakes^ in the Thames^ and of Trajan'% 

Piers, in the Danube, are striking proofs of the 
durability, under some circumstances; and entire 
trees have been found to have continued unhurt, 
in point of substance, for centuries, in a submerged 
state. 

But tile third slate is, that which applies more 
immediately to the present inquiry — that, in 
which the substinces liacc been subjected to 
alternations of damp and dryness, and in which 
they both decay, but at very different periods. 

It is a fact, falling within frequent observation, 
that of the various weapons, that are found buried in 
the tumuli or barrows, or other places of antient 
sepulture in this island, the metallic heads of celts 
and spears, and the blades of swords and daggers, 
are in a condition, from which they can easily be 
recovered to their antient use, or to any other 
metallic use whatever, whilst of the wood, that 
formed their shafts or handles, or connecting parts, 
not a particle remains; but are all associated with 
the soil in which they were buried. Numerous 

instances, 
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in&tsmces, authenticated in the moat satisfactory 
manner, occur in the volumes of the drchmlo^ia: 
I owe a collection of them to the active kindness of 
fl the same ingenious person, 

4ti» An affidavit, brought in by the Patentee, and 

signed by three persons, records an instance of an 
infant’s coffin of iron plate being deposited in the 
church-yard of SU Qiks^ Crippkgate, and found# 
covered with rust, at a very short period of tinje 
afterwards. I cannot infer much from a single 
instance of that kind, produced, perhaps, by the 
singularity of some circumstances, either in the 
soil, or preparation of the metal, not stated in the 
affidavit i for if it were a fact not sp singularly pro¬ 
duced, the instances would be ordinary and fre¬ 
quent. Besides that the covering of rust would, as 
has been observed, operate, in some degree, to pro¬ 
tect the metal from a further hasty decomposition. 
Perhaps, the common practice, which has been ad¬ 
verted to in aj'gument, of having the ends of park 
palings and posts sJiod with iron, for the purpose 
of preserving them in the ground, may be deemed 
more than a sufficient counterpoise to such a solitary 
fact, at least as far as the common apprehensions 
of men are of any authority upon such a subject. 

It is upon these four species of evidence, (if I 
may so call them) upon my own impressions, 
founded upon all personal observation of my own, 
extremely limited and superficial as it is —* upon 
wl^at appears to be the common apprehension of 
men generally upon this matter upon the pre¬ 
ponderating opinion of men of science w, and upon 
the. results of discoveries, in some degree, though, 
perbapi, remotely, eontmeted with tlua subject, that 

I am 
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I um called upon to actbeing the be&t, indeed 
the only evidence, that I can coUect> by any in¬ 
dustry of my own, or by the more active industry ot* 
others. I must add, that if succeeding experience 
shall shew, that these premises have led to an erro» 
neous conclusion, it will be for the justice of the* 
parties themselves to correct it j and if they should 
decline to do so, it will be for the remedial justice 
of this Court to reduce the matter to its proper 
standard. 

The remaining (juestion is, that of the proper 
quantum of the increased taxation. Ujmn that ques¬ 
tion I am satisfied, by tlie great variety of circum¬ 
stances under which both parishes and their ceme’- 
teries exist, that there can be no general measure of 
quantum, which can be deemed univei'sally appli*^ 
cable, even in this Town and its environs.^The 
si?e of their church-yards relatively to their popuh 
lation — the possibilities of enlargement, if neces¬ 
sary the facilities of obtaining additional ceme¬ 
teries the means of purchase within the possev 
sion of the parish — many circumstances, some of 
which occur, and others escape present recollec¬ 
tion, render what may be said respecting this par¬ 
ticular church rate, applicable to others, only with 
such amplifications, and abatements, as the dif¬ 
ference of circumstances may require. 

I obstTve, that there arc demands that rather 
startle at first sight, and require some consideration 
to reconcile them to notions of propriety, Dm- 
stands in the West rates metallic colons at twenty- 
five pounds extra fee: I am, however, to remem¬ 
ber, that it is a parish extremely populous ■«- in the 
heart of a most busy jwt of the metropohs 

closclv 


CiUUT 

aoY(.t. 


4th ATtty muj. 
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GltBEXT V. closely occupied by buildings — with church-yards 
Boter. extremely circumscribed —and that it is at a great 
distance from the country environs of this city. 
Less appears to justify the demand of twenty-one 
4th May 1921. in Jslington parish — situated as it is out 

of this town — where ground, though highly 
valuable, may be more obtainable for the neces¬ 
sary uses of the parishioners. But I cannot take 
upon myself to say, that there may not be reasons 
tliat protect even their charges from the imputa¬ 
tion of extravagance. 

Upon this particular charge at St. Andrews, 
Holhoni, an ingenious calculation was proposed by 
T)Y.Aj'nold, respecting the number of graves of 
certain dimensions, and of certain depths, the 
churcliyard was capable of receiving. — If I took 
it accurately, it assumed as a basis, what I think 
is not to be admitted, that they w'ere to descend 
to a depth below the soil of fifteen feet. As far 
as I could follow the calculation, I did not discover 
other fallacies — but fallacy, I think, there must be, 
for it seems quite incredible, that parishes, if they 
could act, conveniently, upon such a calculation, 
would incur the inconvenient expence, as they 
very frequently do, of purchjising new cemeteries. 

An objection was taken to the application of the 
fee, as stated in the table. — I think that this is a 
matter into which the present party has no right to 
look. — If the whole demand be a proper demand 
for the longer occupancy of the ground, he has no 
right to quarrel with the public uses to which the 
parish immediately applies it, taking upon them¬ 
selves the burthen of providing additional grounds 
for interment, when required. The objection to 

the 
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the Incumbent's proportion, seems entirely to Gilberts, 
forget, that by the general law, it is the Incumbent 
who has the freehold of the soil of the churchyard, — 
though provided originally by the parish. By j 
acquiescence, confirmed by usage, parishes in this 
Town, and neighbourhood, have acquired concur¬ 
rent rights, into the validity of which it is quite un- 
necessary, and improper, for me to enquire, as no 
adverse claim is or can be raised, in the course of 
the present discussion, in which the Incumbent and 
parishioners stand upon one agreed footing of 
interest. 

The sum charged is not for an iron coffin, but 
generally for a metallic coffin, and, I think, without 
impropriety. Because having a right to know the 
extent of the Patentee's powers, they find, that 
under this patent, he has just the same right to 
offer coffins of brass, or tin, or any metals, or 
mixtures of metals, which human ingenuity can 
devise, as coffins of iron. Those which are called 
the precious metals, may very well, from their 
intrinsic value, be deemed, in their own nature, 
extreme and excluded cases — but this Court 
cannot, by conjecture, limit the possibilities of 
human art, and take upon itself to determine, that 
by no attainable extension of discovery or improve¬ 
ment, other metals, and mixture of metals, may not 
be brought within the compass of a very reduced 
expence. Within our own time, other metallic 
bodies have been discovered, and other composi¬ 
tions of metal invented. And it is the more reason¬ 
able, in this case, to include such a supposition; 
because it is clear, from the universality of the 
tenns, in which the Patentee has sued out his own 

patent. 
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Gubert i>. patent, that lie has included them himself, in his 
own speculations of profit 

^ * is well Worthy of observation, that these 

coffins are, by their construction, out of the reach 
4ihiUay 1821 . examitiatioM. The parish has no check, no 

means of internal search for prohibited materials. 
They may be internally varnished, or painted, or 
tinned, or otherwise prepared, so as to increase 
their duration, without betraying themselves, by 
any considerable increase of weight, or by any 
other manifestation. The paiish is to accept them, 
upon the mere bona Jides of the maker, guaranteed 
only by the general presumption, that more 
durable coffins would not answer his purpose, for a 
general traffic : Even that would not exclude par¬ 
ticular bargains with many individuals, who felt 
particular anxiety about their relations. It would 
not exclude more durable metals for his general 
traffic; if, by the improvements of art, he could 
be supplied with them at a marketable price. It 
appears rather too much to expect, that the matter 
should be settled upon an assumption, that these 
(K^ns, liable to no inspection, should be always 
of tlic exact quality which these affidavits describe. 
The parish has a right to guard itself against this 
way of increased expence-*against the substitution 
of other metals, and the use of other disguises, even 
Supposing, that the simple coffin of rolled iron was 
fairly entitled to be received on the same footing 
as the coffin of oak. 


The state of this parish is, likewise, to be gravely 
cofti!iklered<-^ situated in a most crowded part ^ 
Uus town ****mth a dense peculation both of the 
Mving and the dead; both populations rapidly 

increasing. 
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kicre^ing. ^re four cemeteries erammed 

full of bodies^ packed as Close as notions of 
decency and convenience will permit. Here is a 
ctying demand for more sepulchral space, with 
great difficulty of obtaining it. Is such a parish 
a fit subject for an eJcperiment ? for such it must 
be deemed, even by those who interpret the 
evidence, most fkvourably, for the Iron side of this 
question, and without adding, as most persons, I 
think, would do, a preponderance on the other side. 

The inconvenience on one side is, tltat the Pateti- 
tee of a novel invention must postpone his ample 
harvest of profit, till it is ascertained by cxpefl* 
ments, made in places where no mischief can arise, 
whether it can be admitted in others, where it may 
disturb the fair use of a puMic, an antient, and a 
Sacred possession.—NoCouft could,! think,hesitate 
upon the decision of such an alternative, if pro* 
posed. Tile attempt to fence this novelty, has 
certainly, produced public uneasinesses, which 
ought to be treated with indulgence, and has, 
generated oppositions, which have a right to be 
fairly disarmed, if to be disarmed at all. Let ex* 
perience shew, (and not many years experience will 
be required to shew what really exists), that the ap* 
prehensions entertained, are entertained without 
fimndation. If that can be shewn, it is to be hoped, 
that the parishes themselves will do their duty, 
and if they do not, the Courts must endeavour to 
do theirs. At present, the subject requires fiirther 
probation, before such a claim can be enf^ced: It 
k breaking ground for a novel purpose, in a soil 
not yet sufficiently explored to be known,, how fhr 
it i« at all fit; and tlie Court must see, and know 

much 


GitBEST V. 

Buziaeb aoi 
Buyer. * 


i 9 <Tidy \ 

^ Nov, J 
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Gilbert ». iHuch Hiore, and ttiore authentically, before It can 
decree present notions, and existing practice, 

-founded upon such notions, to be overthrown. 

I’jvwf charged, or proposed to be charged, is 

4ih May 1 B 21 . ten pounds extra; and I observe, what adds to the 
* authority of the measure, that St. George^s, Hanover 

Square, a parish peculiarly well governed, has pro¬ 
posed to adopt the same. It is possible, that if it 
had belonged to me, to fix the measure in the first 
instance, I might have rated it somewhat lower. 
T observe, that 6'^. Saviour's, Sout}vuoark,N^\(\c\\ states 
similar circumstances of necessity, arising from 
their population, and the extent of their burial 
grounds, fixes it at five pounds; and St. George's, 
Middlesex, £6 9 s. 6d., stating, likewise, the same 
necessities. However, I shall not disturb what the 
parish has done, upon a deliberate consideration of 
all local circumstances, some of which may have 
escaped me, until the result of more experience is 
seen. 

I hesitate more upon the expressed condition, 
that the graves for tlie coffins shall be fifteen feet 
deep; I doubt not a little, both upon the justice 
and the prudence of this. If the parish accepts what 
it considers as a fair compensation for the longer 
occupancy of the ground, it should rather seem, 
that the coffin is entitled to be received into this 
same ground. — The condition will occasion addi¬ 
tional expence — may produce occasional difficul¬ 
ties, from obstructions—may lead to the irruption 
of water, and so affect other interments; and what 
weighs not lightly, it will put this question of 
durability too much into the hands of the other 
party, for these coffins buried at such a depth, will 

remain 
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remain out of sight, and out of attention—the gilbert r. 
parish will have no means of observing the period 
of decay. But the persons who liave an interest — ■ 
in the future reception of tliese coffins, will be pro- 
vided with means of observation upon the com- 
parative durability; and if the question should be 
revived, it will come on their side, with all the 
advantage of the evidence of experience to be 
produced by them alone.— I wish this matter to be 
reconsidered; when I understand, that it has 
undergone a reconsideration — I shall be prepared 
to sign the table. 

On 18th Ma^y the table of fet ;s as proposed was 
signed, that condition being omitted. 


BURN r. FARRAR, 

FALSELY CALLED FARRAR. 

'pHIS was a case of nullity of marriage, insti- JOtli June 1819. 

tilted on the part of the wife, with reference to Nuiiity ofmar- 
the circumstances of the marriage, as celebrated in 
Franccy by tlie Chaplain of the British forces, under Primce, on a 

, -rx 1 /• rvr 1 ,* 1 ■ • niarriage bc- 

the Duke ot Welhngton, and not in conformity to tween 
the law of Francey as pleaded and set forth. Upon b2e?by7hr 
admission of the libel in pcenaniy no appearance 
having been given for the husband, Dr. Swabey i" **** 
descnbed the nature or the case, as 'above stated, country. Libel 
observing, that it would be, when proved, a legal cipal question 
ground of nullity; as marriage, like all other con- 
tracts, should be celebrated according to the 
loci. 


VOL, ir. 
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burmw. Judgment. 

Farrar. William ScotU^\ shall admit this libel to 

30 th JvMC IR 19 . proof, without deciding at present on the effect 
which it may have if proved; but merely to assist 
the party proceeding, in procuring, if possible, an 
answer to it from the opposite paity. I have received 
several letters addressed to me by English Clergy¬ 
men, and others, in foreign countries, relative to 
marriages of this kind, which letters I have felt it 
to be my duty not to answer 5 as it certainly is no 
part of my public duty, to answer private inquiries 
upon questions, wliicli may come judicially before 
me. Some of the marriages, which gave occa¬ 
sion to those letters, have been contracted under 
circumstances similar to the present j and it will 
be too much to expect, that I should instantly give 
a judgment upon sucli questions, in an undefended 
suit, and in which I can hear no argument in 
support of the validity of the marriage. 

It appears, that the husband liere was an officer 
of the army of occupation j and it may, therefore, 
very well be doubted, whether he was at all sub¬ 
ject to the French law, as pleaded in the libel. I 
shall give no decided opinion on that point at pre¬ 
sent ; but I shall admit the libel, in order that the 
party may be the better enabled to obtain an ap¬ 
pearance, and bring the cause to a regular decision 
upon proper argument. 

No further proceedings have taken place. 
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RUDING SMITH, 

FALSELY CALLING HERSELF RUDING. 

"J'HIS was a case of nullity of marriage, brought 
by the husband, to set aside a marriage cele¬ 
brated in a room in a private hou.se, between the 
parties, being British subjects, at the Cape (^'Good 
HopCy on the 22d Octofwr 179b, by the Chaplain 
of the English forces, by virtue of a licence or per¬ 
mission from General Sir James Craigs the com¬ 
mander of the British forces at the said colony. 

The libel pleaded the surrender of the Cape 
to the British forces in 1795, and the terms of 
capitulation, “ that the inhabitants of the Cape 
“ should preserve their prerogatives, and the ex¬ 
ercise of public worship, which they at present 
enjoy : ’* ** and that the laws of the United 
Provinces, which were in force at that time, had 
never been repealed or alteied. It then set 
forth the law of Holland * respecting marriage, 

and 


(( 


*( /j. 


) I July 1 
i»July >i8i!. 
iJu^ust ) 

Nullity ot’ nur* 
riage, alleged ou 
the leje Inn of 
Hntlund, as not 
contontiable 
tl’.creto, with 
reference to 
marriage cele¬ 
brated between 
British subjects 
at the Ctt]>Cy by 
the chaplain of 
the British 
forces, then 
occupying that 
settlement under 
capitulation 
Libel not ad - 
mitred. 


* The fourth article of the libel pleaded, “ thai in and bs the 
“ laws of the United States prevailing in the said settlement or 
“ colony, every marriage between persons who were respectively 

** of the religion established by law witbin the said settlement or 
“ colony, must be celebrated in the parochial church of the parish 
“ in which one of the said persons resided, by the priest or niinis- 
“ ter thereof, otherwise the same would be void and of no eflect; 
“ That ill and by the said laws, every marriage between persons 
“ both or either of whom were dissenters from the religion 
established by law within the said settlement or colony, must 
be so solemnized or contracted before a magistrate at 
“ ordinary place of session, otherwise the same would be void 
“ aud of no efl’ect; aud I he party proponent doth I'urther 
allege aud propound, that in and by the said laws no legai 
'• and valid luafriage could be had 01 solemni/cd within the 

SB’.; “ said 
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and alleged. That between persons both, or either 
of them, dissenting from the religion established 
by law, marriage must be solemnized or contracted 
before a magistrate, or otherwise the same would 
be null and of no effect; and that no exception 
was allowed for persons being strangers or foreign¬ 
ers. It then pleaded the principal circumstances 
in the situation of these parties, “ that the wife was 
“ born at Fort Saint George, in India, in November 
“ 1777i and Mr. Ending in 1774» in England: that 
they were resident at the Cape in September and 
“ October 1796 j” and prayed, that the marriage 

“ said settlement or colony, either between persons who were 
** respectively of the religion by law established, or both or 
either of whom were dissenters from the same, without due 
“ publication of banns three several times, or without a licence 
“ or dispensation from the same, granted by the supreme au- 
“ thority of the States, in whom the power of granting such 
“ licence or dispensation was exclusively vested, and that such 
“ licence or dispensation was never granted by tlte said supremo 
“ authority, for more than one or two of the said necessary 
“ publications of banns : That in and by the said laws, no man 
" under the age of thirti/ years could lawfully contract marriage 
“ without the consent of his parent or parents, if living, first had 
and obtained, or if dead, of his guardian or guardians lawfully 
“ appointed; and that no woman under the age of twevty-Jive 
“ years, could lawfully contract marriage without the consent 
“ of her parent or parents if living, or if dead, of her guardian 
or guardians lawfully appointed ; and that all marriages, where 
** the man was under the age of thirty years, or the woman 
“■ under the age of twenty-five years, had and solemnized with- 
“ out the consent of the parents or parent, if living, or if dead, 
*' of the guardian or guardians lawfully appointed of the party 
80 under the age of thirty or twenty-five years, were abso- 
** lately null and void to all intents and purposes in law what- 
** soever; and that no difference or exemption whatever was 
“ made or allowed for or on account of any person or peraons 
“ whatever, being foreigners, or in itin&re, or otherwise ; bu», 
** the same were binding upon all persons whatever, desirous 
of contracting matrimony within the said colony.'* 


being 
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being had in a private house, not in the parochial Rudinc V . 
church, without banns or licence, and without con- 
sent of parents as required by the law of Holland, aJuiy 
might be pronounced to be null and invalid. 

The admission of the libel was opposed by Dr. 

Jenner and Dr. Phillimore —who submitted, that 
though the principle of lex loci, which was 
assumed in the libel, might be very just, as an 
affirmative position ; it would not follow, that the 
converse of that proposition was true, that no 
marriage contracted in a foreign country could 
be good, unless it was solemnized according to 
the law of the place : That the general principle 
could not apply to persons being at the Cape, as 
British subjects, under the protection of the British 
forces, then in possession of the settlement, by 
virtue of the recent surrender j that such persons 
must be supposed to contract with reference to the 
law of their own country, according to the distinc¬ 
tion maintained even by Huber *, and admitted by 
Lord Mansfield in the case of Robinson v. Bland,\ 
that marriage is to be considered not so much 
with respect to the locus contractus, as of the place 
where it is to be exercised. That the terms of 
the capitulation might preserve to the inhabitants 
the enjoyment of their former laws, but it would 
be unreasonable to impose them as paramount au¬ 
thority on all English subjects, who might be with 
the British army in the condition of conquerors j 
that in Gibraltar, in the East Indies, and in other 
places, the exercise of particular religions is re¬ 
served to inhabitants ; yet the marriages of English 


* Prselectiones Juris Civilis.—^De ConflictuLeguiii, 1 . 1 . tit. 3 . 
§ 10 . 

f 2 Burrows. 1077* 


li B 3 


subjects 
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Ruuinc 

Smith. 


13 July 'J 
‘IB July > 182 ] 

lyillguSt J 


subjects in those places, under the JCngiish laws, 
had never been disputed. 

In support of the Libel,—Dr. Lushington and 
* Dr. Dodson contended,—Tiiat it had been esta¬ 
blished by the highest authority, that, in conquered 
countries, the laws remained in force, till altered by 
competent authority.* That the authority of the 
laws, so continued, was binding on all persons; and 
there was no distinction, as to contracts between 
natives, and strangers, except as to property situated 


in another country, t That it had been laid down 
in this Court, in the recent case of Dalrymple v. 
Dalnjmplt'Xy that all persons contracting marriage 
are bound to celebrate such marriage according to 
the lex loci: It had been so held in older cases, in 
Co7npton V. Bearer oft §, and in Jlderton v. Ilder- 
ton j|; and the distinction now contended for, as to 
persons in the character of conquerors, could not 
be maintained. In Btirn v. Fan'ar **, which was 
a case ol’ British subjects married in France by 
licence, and pennission of the Duke of Wellingtony 
the Court admitted the libel; but intimated, that it 
was a question of moment, in which It was not dis¬ 
posed to proceed further in the absence of the hus¬ 
band, who was said to be gone to Boutlt America, 
If that marriage could be held good, it must be 
owing to the particular situation of the British 
armies in France : There was no conquest, and no 


Calvin's case, 7. Coke’s Rep. 17, 18. 

I Campbell v. tfall, 1. Cowper, 208. On that subject, .see 
also 2. P. Wms. 75. and the exception therein stated, “ unless 
" it be contrary to the Law of Englandy or malum in se, or 
an omitted case.” And the very able argument of Mr. Nolan 
upon it in the case of Governor Picton, 8t. Tr. vol. 30. p. 833 
et seq. 

% Vid. supra, ]).54. § Deieg. 1709. 

!] 2. H, HI. Rep. 145. Vid. ante, p. 369. 

natural 
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natural communication with the civil authorities, RuOtNC V. 
nor opportunity of resorting to the tribunals of the 
country. In this instance, such a plea could not 13 July 
be advanced, as the laws had been recognized; 
and there was a special provision in those laws for 
the case of strangers, and dissenters from the re¬ 
ligion of the place, by which the celebration of 
this marriage might have been had as easily, as 
by the mode which had been adopted. The 
principle of resorting to English law would carry 
with it a great inconvenience, as the law so im¬ 
ported, would be, not the present law of E^igland, 
but such as had been in force seventy years ago. 

The case of British subjects in India was peculiar 
and sui generis; as they were exempted from the law 
of the country, and lived as persons in factories, 
under the faith of treaties, and the provisions of 
sundry charters and acts of parliament. In 
the case of Middleton v. Janverin *, a marriage 
solemnized in Flanders^ but not according to the 
Icjc lociy liad been set aside j and it was submitted 
on those authorities, that this marriage, being had 
without publication of banns, and without a licence 
from any competent authority, or according to the 
laws of Holland^ was null and void. 

In reply— T^rJenner and Dr. Phillimorc —The pro¬ 
position advanced on the other side, would amount 
to this, that officers serving in the British forces, at 
the surrenderof the Cape^ would be instantly subject 
to the laws of the conquered country, in all 
cases, and in all transactions, even between them¬ 
selves, — which would be a manifest absurdity. 

That the general principle of the lejn loci could not 


V^id. post, p. do7. 
B B i 


be 
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ruoincv. be applied universally as a negative proposition. 

Smith. neccssarily contained in it many qualifications 
laJu/y-i and exceptions, as with respect to Polygamy, and 
1 J *** other customs, which could not be reconciled to the 
laws and the religion of this Country. The present 
case also, necessarily formed another exception. 
The authority of the decision in Camp})€ll v. Hall 
referred to persons settling in a foreign colony, 
and was not applicable to the question belbre the 
Court. Military persons, and others accompanying 
tlie military occupation, are to be considered in a 
diflerent point of view j with respect to such persons 
Voety* and Huber, admit the distinction, that they 
must be understood to contract according to 
the laws of their own country; as an exception 
founded on the nature of their situation. In 
Compton V. Bearcrqfl, the question did not turn 
on the validity of the marriage by the law of 
Scotland, because nothing appeared respecting 
that law; the libel pleaded only the marriage act, 
and the nullity of the marriage as alleged, contracted 
by persons going to Scotland to celebrate a mar¬ 
riage there, in evasion of the law of their own 
country. The Court held, that the marriage act, 
in its terms, did not apply to Scotland, and could 
not be extended on the principle of evasion. On 
that ground It did not sustain the Hbel; but gave 
no opinion on the effect of the law of Scotland on 
that marriage, as .that question had not been raised 
in the pleadings, t In Dalrymple v. Dalrymple, the 

parties 

^ In Dig. lib. 23. tit. 2. 

t It ajipears from the argument in Compton v. Bearcroftt 
that, soon after theMarriage Act, many instances had occurred of 
persons going into Scotland, to evade the restrictions of that Act. 
The cases of Bedfoid v. Varney, 1702, before Lord Northington, 

and 
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paities were inhabitants of the country, and one a rudino v. 
native inhabitant. If Mt.Ruding had married a ^***^”* 
Dutch lady, it might, perhaps, have imposed on 13 juiy *1 
him an obligation to conform, in such marriage, to j 
the laws of the settlement; and a departure irom 
them might have been fatal. In Middleton v. 

Janverin^ the marriage was designed to be according 
to the law 6^ Austrian Flanders^ without any inten¬ 
tion to adhere to the British law. 

Court. —Could it be hiid down conversely, that 
all marriages abroad according to the British law, 
would be good ? 

Dv,Jemier ,—I will not undertake to offer an 

r 

opinion on that pointy as I do not feel myself 
called upon to maintain that proposition; at 
present, it may be sufficient to say, that there are 
no cases which establish the contrary: The present 
case rests on special grounds; — the impossibility 
of subjecting all individuals, accompanying a con¬ 
quering army, to the laws of the conquered country. 

Among other requisites Dutch law, is the con¬ 
sent of parents, which must, in almost all such mar¬ 
riages, be impossible to be obtained, as it was pecu¬ 
liarly in the present instance, from the circum¬ 
stances of the case. 

and Brook v. Oliver at the Rolls, before S\r Thmnas ClarkCf 1759, 
were mentioned, being cases of bequests, dependent on the validity 
of such marriage, in which it had been contended, that the marriage 
was not valid s but the objection was over-ruled, and the points in 
those cases adjudged accordingly. — It was said also, thatI<ord 
Northington must have been well acquiunted with the spirit and in¬ 
tention of that act, as he had been much concerned in procuring it. 

The notion of impeaching those marriages, on the ground 
of evasion stated in the libel, is there supposed to have proceeded 
from the observations of Lord Mar^eld, in Robinson, v. Bland, 
as to the exception that might be admitted in such cases on that 
principle, as suggested by Huber. 
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378 


CASES DETERMINED IN THE 




Rvdinc t . 
Smith. 


13 July 1 
•IsJulg >1821 
1 August) 


Judgment. 

Lord StowclL* —This is a suit brought by 
Walter Rudmg, Esq. against Jemima Claudia Smithy 
' for the puipose of praying this Court to pronounce 
null and void his marriage had with that lady 
under the following circumstances: — She was 
born ^tFortSLGeorge^m iJie East TndieSy in the 
month of Nov, 1777* His birth took place at 
Kineton, in the county of Wanvicky on the 13th 
day of Ma^ 1774'- In September 1796, she was at 
the Cape of Good Hope ; the Cape had surrendered 
a year before: For what purpose she came thither, 
or how long she meant to remain, docs not appear. 
At the same time Mr. Rudiag came thither also, in 
his way to the East Indies, being at that time a 
captain in the 12th Regiment of Foot. On the 22d 
of October 1796, they were married by the chaplain 
of the British garrison, under the authority of a 
licence granted by General Craig, the commander 
in chief of the British Ibrces in tiiat Country. 
When the marriage was performed, Mr.Ruding'^ 2 & 
of lull age; but the lady was under the age of 
nineteen. The consent of parents or guardians, 
required by the Dutch law tlien generally prevailing 
at the Cape, was not obtained, as regarded either of 
the contracting jiarties. . Her father had died some 
years before, and her juother had married a second 
husband j and no apjwintmejit of guardians had 
taken place. It is contended by the husband, that 
by the Dutch law at that time in force at the Cape, 


* On 14th of July, Sir thn. Scott was created a Peer of the 
United Kingdom of Great Britain and Ireland, by the title of 
Baron Stotcell, and on 14th of August resigned the chair of the 
Consistory Court. He was succeeded by Sir Christopher 
Robinson, LL.D. His Majesty’s Advocate General. 


this 
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this marriage was null and void: and on that Rudinov. 
ground he seeks the aid of this Court, to pro¬ 
nounce a sentence declaratory of its nullity. la Ju/y i 

The case of facts which I have stated, and the 
Dutch law under which, if applied to these facts, 
the marriage is to be invalidated, are pleaded in the 
libel ^ and I think that there is little doubt, that the 
Dutch law, with respect to persons to whom It really 
applies, is fairly represented, and would be so proved, 
if the libel was admitted. As little doubt is there, 
that the facts of the case would be established by 
clear proof; but the real question is, whether the 
Dutch law, so pleaded, ought to govern entirely and 
exclusively, this case of fact applying to these in¬ 
dividuals ? For if it ought not, the libel, which 
rests the case upon it, ought not to be admitted. 

In order to maintain that xXxg Dutch law ought to 
govern the case, the party pleads, first an article in 
the capitulation, under which the Dutch colony was 
surrendered to the British arms. That stipulation 
covenants, that the inhabitants shall preserve the 
prerogatives which they etyoy at present. The 
meaning of this article, be it what it may, for the 
term used “ prerogatives ” is sufficiently indefinite 
and obscure, can never be extended to the British 
Conquerors, ea: vi terminorum. They are the 
Grantors, not the Grantees. They were not in the 
enjoyment of any prerogatives whatever under the 
Dutch law; they had nothing under it which they 
could wish to preserve. It is impossible that the 
Dutch could intend to stipulate for them. It has, 
therefore, I think, been nearly admitted, that as to 
the British Conquerors, this article has no intelli¬ 
gible application; consequently, if the Dutch law 
binds them, it must be by some other obligation, 
by which, independent of this article of capitulation, 

the 
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ruoino V. the Dutch law imposes itself upon them. In order 

Smith ^ ^ 

‘ to bring it a little nearer, after pleading in the fol- 
13 juUf lowing articles what the Dutch law of marriage is, it is 

stated also, “that that law binds all persons ^whatever 
“ within the colony, foreigners as well as natives, for 
“ that their laws say so, and that their learned lawyers 
“ will support that doctrine, and that their Courts 
“ will enforce it.” Now, if that be true, that the law 
binds the British conqueror immediately upon the 
capitulation, (there being no express covenant to 
that effect) it must be either from some known rule 
of the Law of Nations, which subjects the con¬ 
querors to the laws of the conquered, or from some 
peculiar principle of the law of Englandt which 
imposes such an obligation upon the British con¬ 
querors of the possessions of the enemy; for 
clearly the Dutch law, taken by itself, cannot 
directly, and by its own force, bind them. Dutch 
authority could not impose it, for Dutch authority 
had ceased; and a Dutch Court, taking upon Itself 
to force this law upon British parties only, apd 
in transactions purely British, might be thought to 
put forward no very just or moderate pretension; 
unless some authority, superior to It, had imparted 
to It a force, which It did not itself directly possess. 
Such an authority, if it exists at all, must be 
found either in the Law of Nations, or in the 
British law, for no other authority could give it. 

I am not aware that any such principle or practice 
exists in the general law of Nations. It sometimes 
happens, that the conquered are left in possession 
of their own laws — more frequently the laws of 
the conquerors are imposed upon them; and some¬ 
times the conquerors, if they settle in the country, 
are content to adopt for their own use such part 
of the laws, prevailing before the conquest, as they 

may 
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Smith. 


may find convenient, under the change of au¬ 
thority, to retain. I presume, that there is no legal 
difference between a conquered country and a con- la t 
quered colony in this respect, as far as general law 
is concerned j and I am yet to seek for my prin¬ 
ciple, derivable from that law, which bows the con¬ 
querors of a country to the legal institutions of the 
conquered. Such a principle may be attended with 
most severe inconvenience in its operation. The 
laws may be harsh and oppressive in the extreme; 
may contain institutions abhorrent to all the feelings, 
and opinions, and habits of the conquerors: at any 
rate they can be but imperfectly understood; and 
that they should all of them instantaneously attach, 
and continue obligatory upon them, 'till their own 
Government had time to learn them, and select 
and correct them, is a proposition which, I think, 
a professor of general law would be inclined to 
consider cautiously, before it could be unreservedly 
admitted. 

But it is argued to be the doctrine of the law of 
England; if so, it is not the less hard, as the 
municipal code of our country is generally ad¬ 
mitted to be more liberal, and more indulgent, than 
the codes of most other countries. It would 
be a most bitter fruit of the victories of its sub¬ 
jects, if they were bound to adopt the jealous and 
oppressive systems of all the countries, which they 
subdued, and to groan under all the tyranny *, civil 
and ecclesiastical, of those systems, till their own ' 

government, occupied by the pressure of existing 
hostilities, had time to look about, to collect in- 


■* See on this point the argument in the case of Governor 
Pkton, St.Tr. vol. 30. p. 833 etseq., and note supra, p.374. 

formation. 
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rudino V. formation, and to prescribe rules of’ conduct more 

_ congenial to their original habits. To learn what 

ISJufy *1 the laws of a country are, is not the work of a 
day, even in pacific times, and to persons ac¬ 
customed to legal inquiries; and to construct a 
code, fit for such a new and mixed situation of 
persons and things, demands, not without reason, 
a very serious iempus deliberandi; and conquerors 
are, certainly, not the Iasi men, who are en¬ 
titled to the protection of their country under new 
grievances. 

lam perfectly aware, that it is laid down generally, 
in the authorities referred to “ that the laws of a 
“ conquered country remniiK till altered by the new 
“ authority.” I have to observe, first, that the word 
remain has, eT vi termini^ a reference to its obliga¬ 
tion upon those, in whose usage it already existed, 
and not to those who are entire strangers to it, in 
the whole of their preceding intercourse with each 
other. Even with respect to the ancient inhabit¬ 
ants, no small portion of tlie ancient law is un¬ 
avoidably superseded, by the revolution of govern¬ 
ment that has taken place. The allegiance of the 
subjects, and all the law that relates to it—-the 
administration of the law in the Sovereign, and 
appellate jurisdictions — and all the laws connected 
with the exercise of the sovereign authority— 
must undergo alterations adapted to the change. 
This very libel .furnishes instances of this sort. 
In the third article it is stated, “ that dispeusa- 
«tions from the publication of banns must be had 
“ from the authority of the States of Holland'* That, 

* Calvin's ciHQ, 7. (Joke'.s Reports; and Hall and Caviphell, 
Cou'per, p. 208. 

iri 


1 must 
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1 must presume, could not be continued during Ruomov. 
the existence of the war, and the extinction or ** “ - 
suspension of the sovereignty of that nation. But, la ■) 
secondly, though the old laws are to remain, it is uusmt) 
surely a sufficient application of such terms “ that 
** they shall remain in forcey** if they continue to 
govern (so far as they do continue) the ti’ansactions 
of the ancient settlers with each other, and with the 
new comers. To allow that they shall intrude into 
all the separate transactions of these British con¬ 
querors, is to give them a validity, which they 
would otherwise want, hi all cases whatever. 

It is certainly true, tliat in Hall and Campbell 
that most eminent Judge, Loid Man^'eldy a per¬ 
son never to be named but with aecompanying ex¬ 
pressions of reverence, has laid down the following 
proposition: “ That the la\v and legislative go- 
“ vernmeiit of every dominion, equally ajfecU all 
“ persons, and all property, witliin the limits 
“ thereof j and is the rule of decision for all ques- 
“ tions which arise there. Whoever jmrcliases, 
lives, or sues there, puts himself under the law 
“ of the place. An Englishman in Ireland, Mi- 
norca, the Isle of Man, or the plantations, has 
no privileges distinct from the natives.” Huber, 
too, speaking upon general principles, had before 
promulgated the same doctrine :—Pro sul^ecfis 
“ imperio hahndi sunt oimws, qid intrn terminos 
“ ejusdem reperiuntur, she in perpetuim, she ad 
“ tempus ibi commorafiiur.** * But to such a pro¬ 
position, expressed in very general terms, only ge¬ 
neral truth can be ascribed; for it is, undoubt¬ 
edly, subject to exceptions. 


* De Conflict. Leg. 1. •. t. 3. §2, 


It 
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». It is not to be said, that Embassadors and public 
- ministers are subject to the whole body of the 

13 municipal law of the country, where they reside. 

J They belong, in great part, to the country which 

they represent. Even the native and resident 
inhabitants, are not all brought strictly within the 
pale of the general law. It is observed by the 
learned Dr. Hyde, that there is in every country, 
a body of inhabitants, formerly much more nu¬ 
merous than at present, (and now generally 
allowed to be of foreign extraction) having a 
language and usages of their own, leading an 
erratic life, and distinguished by the different names 
of Egyptians, Bohemians, Zingarians, and other 
names, in the countries where they live: Upon 
such persons the general law of the country operates 
very slightly, except to restrain them from injurious 
crimes; and the matrimonial law hardly, I pre¬ 
sume, in fact, any where at all. In our own country 
and in many others, there is another body, much 
more numerous and respectable, distinguished by a 
still greater singularity of usages, who, though native 
subjects, under the protection of the general law, 
are, in jnany respects, governed by institutions of 
their own, and, particularly, in their marriages; for 
it being the practice of mankind to consecrate 
their marriages by religious ceremonies, the 
differences of religion, in all countries that admit 
residents professing religions essentially different, 
unavoidably introduce exceptions, in that mat¬ 
ter, to the universality of That rule, which 
makes mere domicile the constituent of an 
unlimited subjection to the ordinary law of the 
country. The true statement of the case results 
to this, that the exceptions, when admitted, 

furnish 
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furnish the real law for the excepted cases: Rodino 
the general law steers wide of them. The matri< 
monial law of England for the Jews, is their own 13 
matrimonial law; and an English Court Christian, 
examining the validity of an English Jew marriage, 
would examine it by that law, and by that law only, 
as has been done in the cases, that were deter¬ 
mined in this Court on those vory principles.* If a 
rule of that law be, that the fact of a witness to the 
marriage having eaten prohibited viands, or profan¬ 
ing the Sabbatii-day, would vitiate that marriage it¬ 
self, an English court would give it that effect, when 
duly proved, though a total stranger to any such 
effect upon an English marriage generally. I pre¬ 
sume, that a Dutch tribunal would treat the mar¬ 
riage of a Dutch Jew in a similar way, not by 
referring to the general law of the Dutch Protes¬ 
tant Consistory, but to the Ritual of the Dutch 
Jews established in Holland. 

What is the law of marriages, in all foreign 
establishments settled in countries, professing a 
religion essentially different? In the English Fac¬ 
tories at Lisbon^ T^eghomyOportOf Cadiz —and in 
the Factories in the East; Smtp'nay AkppOy and 
others? in all of which, (some of these establishments 
existing by authority under treaties, and others 
under indulgence and toleration) marriages are re¬ 
gulated by the law of the original country, to which 
they are still considered to belong. An English 
resident at St. Petersburgh does not look to the 
Ritual of the Greek Church, but to the Rubric 
of the Church of England, when he contracts a 


* Vid. (iipra, vol. i. pp. 21G. 321. 

c c 
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marriage with an English woman.* Nobody can 
suppose, that whilst the Mogul empire existed, an 
Englishman was bound to consult the Koran, for 
* the celebration of his marriage. Even where no 
foreign connection can be ascribed, a respect is 
shewn to the opinions and practice of a distinct 
people. The validity of a Greek marriage, in the 
extensive dominions of Turkey^ is left to depend, 
I presume, upon their own canons, without any 
reference to Mahometan ceremonies.' There is a 
jus gentium upon this matter,—a comity, which 
treats with tenderness, or at least with toleration, 
the opinions and usages of a distinct people in 
this transaction of marriage. It may be difficult 
to say, a pri&ri^ how far the general law should cir¬ 
cumscribe its own authority in this matter; but 
practice has established the principle in several 
instances; and where the practice is admitted, it is 
entitled to acceptance and respect. It has sanc¬ 
tioned the maiTiages of foreign subjects, in the 
houses of the Embassadors of the foreign country, 
to which They belong: I am not aware of any ju¬ 
dicial recognition upon the point; but the reputa¬ 
tion, which the validity of such marriages has 
acquired, makes such a recognition by no means 
improbable, if such a question was brought to judg¬ 
ment.! In the case which has now occurred,-— 

the 


* A Register of English marriages, celebrated at St. Peters- 
hurght is transmitted to the Registry of the Consistory Court of 
London. 

t Pide supra, Vol. ’u p. 136. There has been no other decided 
case of that description, of which any trace can be discovered. 
In the argument on Harford v. Morris, the case of Lory v. Dick¬ 
inson, 
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the case of a conquering force, statibned in a 
conquered country or colony, for the purpose of 
enforcing the reluctant obedience of the natives, 
and composing, for the present, a distinct and im- 
inisceable body,—can it be maintained, that the 
success of their ai'ms, and the service of vigi¬ 
lant control in which they are employed, lays 
them at the feet of the civil jurisdiction of the 
country, without any exception whatever ? In a 
fonner case*, the Court intimated Its opinion. 


inson. Consist. 1769, was mentioned, in which the parties, being 
both English subjects, who had resided at Amsterdmuy went to 
Pam, and were married by leave of the Dutch Embassador, in 
his hotel, and by his Chaplain, in the absence of the English Em~ 
hassador. They came afterwards to England^ and the wife brought 
a suit of jactitation, in which Mr. Dickinson justified under the 
marriage, as alleged. In reply, the wife pleaded the laws of 
Holland, '* that marriages solemnized between the subjects 
** of their High Mightinesses, or others, in a house of an Embas- 
sador of the States General in Foreign Countries, between the 
subjects of the States General, or others, unless the parties 
*' had been first contracted by the law of Holland, and such 
“ contract duly registered, and unless banns be duly published, 
in Holland, before the performance of the same, is null and 
“ void, to all intents and purposes.*’ It pleaded also, “ that, 
“ by the laws of France, a marriage solemnized, not in facie cc- 
“ clesup, and on publication of banns, and by the priest of the 
“ church of the parish where the parties live, and where they 
“ are domiciled, unless by special licence aud faculty, is null and 
“ void.”—^That cause went no further, owing to the death of the 
husband. The case was cited in that argument to shew, that 
the lex loci had been distinctly pleaded as the ground of nullity, 
and the allegation admitted to that effect. It is noticed here, 
as shewing on what principles a marriage, celebrated in an Em¬ 
bassador s chapel, was pleaded, and what was opposed to it on 
the other side. 

* Vid. su})ra. Barn v. Farrar, p. 

c c ‘2 (for 
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*^smith ’ never reached a decision) that the 

—, -. law of France would not apply to an officer of 

English Army of Occupation, marrying an 
lAugiuty English lady; on the ground that, at that time, 
and under such circumstances, the parties were 
not French subjects, under the dominion of French 
law; and surely the condition of a garrison of 
a subdued country, is not more capable of im¬ 
pressing the domestic character, and all the obli¬ 
gations it carries with it, than the situation of the 
Army of Occupation at that time in France. 

Much of the order of a society, so peculiarly 
placed, depends upon a discreet application of ge¬ 
neral principles to particular institutions ; this can 
hardly be specified before hand. But that the 
whole mass of law, formed for another state of 
things, and for a status personarum widely different, 
is to be immediately forced down upon these fo¬ 
reign guardians, in their own separate transac¬ 
tions, and without any reserve or limitation, is a 
proposition much too inconvenient in its conse¬ 
quences, to be perfectly just in its principle. 

The time of this transaction is to be consi¬ 
dered. The marriage took place at no great dis¬ 
tance of time from the compelled surrender. I’his 
case therefore has no resemblance to the case of 
Ireland^ the Isle of Man, the plantations, or even 
Minorca^ where recognised civil governments had 
been established, and a permanent system intro¬ 
duced, of which all must be supposed cognizant. 
The Cape was conquered, but not ceded; and it 
remained for a treaty of peace to decide, to whom 
it was to belong. The ancient civil sovereignty 
was suspended, and no other fully established 

in 
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in its place. The character of the individuals 
is likewise to be considered. The husband goes 
there, not as a volunteer, or a settler, by inten¬ 
tion of bis own, or there to remain; but in the 
character of a British soldier, in the prosecution 
of a liirther voyage directed by British authority. 
He does not put himself under the law of the 
place; he goes there neither to purchase, sue, nor 
live. What the legal case of persons engaging in 
such concerns would be, I am not called upon to 
inquire; much less am I disposed to determine. 
The party principal is a military servant of the 
British government, sent upon a public errand 
elsewhere, and though in itinere^ is not so upon any 
movement of his own. Whatever a Dutch Court 
might determine upon the general case of a fo¬ 
reigner, or even of a passing traveller, however 
just in such cases, has no pertinent application to 
the present. 

Suppose the Dutch law had thought fit to fix 
the age of majority at a still more advanced period 
than thirty, at which it then stood — at forty—it 
might surely be a question in. an English Court, 
whether a Dutch marriage of two British subjects, 
not absolutely domiciled in Holland, should be in¬ 
validated in England upon that account; or, in 
other words, whether a protection, intended for 
the rights of Dutch parents, given to them by the 
Dutch law, should operate to the annulling a mar¬ 
riage of British subjects, upon the ground of pro- 
iecting rights, which do not belong, in any such 
extent, to parents living in England; and of which 
the law of England covAd take no notice, but for the 
severe purpose of this disqualification ? The Dutch 

c c S Jurists, 
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as represented i» this Ubelt would have no 
doubt whatever, that this law would clearly govern 
1.J ja/y 1 British Court; But a British Court might think 

xAuguit} a question, not unworthy of further conside¬ 

ration, before It adopted such a rule, for the sub¬ 
jects of this country. In the article of the libel 
which follows, it is alleged^ that such a marriage 
would be declared by Dutch tribunals and Dutch 
Jurists, not only null and void in Holland, and the 
colonies, hut likewise in this kingdom, and in evemf 
other country. 1 should presume, that this is a 
claim of universal jurisdiction, which Dutch Ju¬ 
rists, and Dutch tribunals, would not make for 
themselves. In deciding for Great Britain upon the 
marriages British subjects, they are certainly the 
best and only authority upon the question, whether 
the marriage is conformable to the general Dutch 
law oiHolland; and they can decide that question, 
definitively, for themselves and for other countries. 
But questions of wider extent may lie beyond 
this: whether the marriage be not good in England, 
although not conformable to the general Dutch 
law, and whether there are not principles leading 
to such a conclusion ? Of this question, and of 
those principles, they are not the authorised judges; 
for this question, and those principles, belong either 
to the law oiEngland^ of which they are not autho¬ 
rised expositors at all, or to the jus gentium^ upon 
which the Courts of this country may be supposed 
as competent as themselves, and, ceitainly, in the 
cases oi British subjects much more appropriate 
judges. 

It fs true, indeed, that English decisions have esta¬ 
blished this rule, that a foreign marriage, valid ac- 
. cording 
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cording to the law of the place where celebrated, is Rum no ». 
good every where else; but they have not e converso 
established, that marriages of British subjects, not 13 Juiy“\ , 
good according to the general law of the place lAg^Xv *** 
where celebrated, are universally, and under all 
possible circumstances, to be regarded as invalid in 
England, It is therefore, certainly, to be advised, 
that the safest course is always to be married ac¬ 
cording to the law of the country, for then no 
question can be stirred; but if this cannot be done 
on account of legal or religious difficulties, the law 
of this Country does not say, that its subjects shall 
not marry abroad. And even in cases where no 
difficulties of that insuperable magnitude exist, 
yet, if a contrary practice has been sanctioned 
by long acquiescence and acceptance of the one 
Country, that has silently permitted such marriages, 
and of the other, that has silently accepted them, 
the Courts of this country, I presume, would not in¬ 
cline to shake their validity, upon these large and 
general theories, encountered, as they are, by nu¬ 
merous exceptions in the practice of nations. 

The libel here states a case of marriage as nearly 
entitled to the privileges of strict necessity as can be. 

T'he husbanil was a person entitled, by the laws of 
his own country, to marry without consent of pa¬ 
rents, or guardians, being of the age of twenty-one; 
but by the Dutch law, he could not marry without 
such consent till he is thirty years of age. Now, I 
do not mean to say, that Huber* is correct in lay¬ 
ing down as universaUy true, “ that personates quali- 
“ tales, alkui in certo loco jure impressas, ubique cir^ 


* De Conflict. Leg. 1. i. t't. 3. s. 1 2 . 
C C ‘if 


** dum- 
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rudino V. “ cum^rri, etpersonam comitaH" —that being of age 
in his own country, a man is of age in every other 
13 JatyT country, be their law of majority what it may; yet 
****' it is not to be laid out of the case, tliat the hutch 
law would impose, in this respect, a very unfavour¬ 
able disability upon the British subject; and it was 
one which, in the situation of this individual, it was 
extremely difficult, indeed, almost impossible for 
him to remove, even supposing that the Dutch law 
contemplated the protection of parental rights of Bri¬ 
tish subjects living in England, His father lived in 
England, and he was pursuing his prescribed course 
to the East Indies for the military service. The lady 
was a little younger, but her father had died in 
the East Indies, and her mother was married again, 
and no guardian had been appointed. It would 
puzzle the person most versed in that most difficult 
chapter of general law, the coiijlklus legum, to say 
how a marriage could be effected, under such cir¬ 
cumstances, in a manner satisfactory to the Dutch 
requisitions. Under such difficulties as regarded 
the Dutch law, the marriage naturally enough 
was not solemnized with any reference to that 
law, but under a formal licence from the British 
Governor, and by the ministration of an English 
Clergyman, the Chaplain of the English Garri¬ 
son. The Crown, it is admitted, has the power of 
altering all the laws of a conquered country. 
This is an act passing under the authority oi' 
the Representative of the British Crown, and 
between British subjects only, in which Dutch 
subjects have no interest whatever, for the par¬ 
ties were no settlers there. It is to be presumed, 
that the representative was not acting without 

the 
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the knowledge and permission of his government, 
if that permission was absolutely necessary to le¬ 
galize that act. It was not so in my opinion, un- 
less the DuU:h law involved such persons in its 
obligations; for otherwise no Dutch law was invaded 
by the act, though tlie sanction of government 
might be requisite for the purposes of order and 
notoriety. 

It is, therefore, under all these circumstances 
that 1 am called upon to dissolve a marriage of 
twenty-five yearn standing, upon a ground of nul¬ 
lity, which is alleged to have existed in its forma¬ 
tion, though the vinculum has remained un¬ 
touched, by either party, during the whole time. 
1 know that, in strict legal consideration, 1 am 
to examine this marriage in the same way as if 
it had taken place only yesterday. It is like¬ 
wise not improbable, that the stability of many 
marriages may depend upon the fate of this; for, 
doubtless, many have taken place in a way very 
similar. But 1 know that 1 must determine it 
upon principles, and not upon consequences. Au¬ 
thority of former cases, there is none: The de¬ 
cision in * Middleton and janverin turned upon a 
ground of impeachment, that was directly the 
reverse of what is attempted in the present case; 
for ihe ground there was, that it was a bad mar¬ 
riage under the lex loci^ to which it had resorted : 
So in t Scrimshirc v. Scrimshire, a marriage cele¬ 
brated according to the Fretick ceremonial, and 
by a priest of that country, but totally null and 
void, as clandestine, under its law: the ground 
here is, that it did not resort at all to the lex 
loci. 


Rudinc 9 . 
Smith. 
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In my opinion, this marriage (for 1 desire to be 
understood as not extending this decision, beyond 
cases, including nearly the same circumstances) 
‘ rests upon solid foundations. On the distinct 
Britisk character of the parties—on their inde¬ 
pendence of the Dutch law, in their own British 
transactions—on the insuperable difficulties of ob¬ 
taining any marriage conformable to tlie Dutch 
law—on the countenance given by British autho¬ 
rity, and British ministration to this British trans¬ 
action—upon the whole country being under 
British dominion—and upon the other grounds 
to which I have adverted; and I, therefore, dis¬ 
miss this libel, as insufficient, if proved, for the 
conclusion it prays. 



CONSISTORY COUHT OF LONDON. 


395 


Cases on foreign Marriage referred to in the 
preceding Judgment. 

SCRIMSHIRE i;. SCRIMSHIRE.* 

'Y'HIS was a suit for restitution of conjugal rights, 
in which the validity of the marriage was denied, 
as being a foreign marriage, not celebrated ac¬ 
cording to the laws of the country in which it was 
contracted. The question appears to have been then 
brought, for the first time, to judicial determination 
in the Ecclesiastical Court; and the effect of that 
decision, in legal authority, has been the subject of 
much discussion in subsequent cases. It is intro¬ 
duced here, with the two following sentences on 
the same subject, as elucidating the references to 
former authorities, on tliis important subject, in 
the preceding case. 

Judgment. 

Sir Edward Simpson .—This is a case, primw 
impressionism and of great importance, not only to 
the parties, but to the public in general. The suit is 
brought by Miss Jones^m for restitution of conjugal 
rights. She pleads a marriage in France, clan¬ 
destine and forbidden by the laws of both countries, 
with this difference, that, by the laws of France, 
such marriages are, in all cases, absolutely null; 
whereas, by the laws* of England, they are only 


* This case is printed from a MS. note of Sir Edward Simpson^ 
communicated by Dr. Swabeij. 

f This lady was the daughter of Thfophilu^ Jones, Estpiire, 
Accountant General of the Bunk of England. 

irregular. 


Consist. 

29 th Juhf 1752. 

Validity of mar. 
riage of British 
subjects con- 
traaed abroad, 
how* far con> 
sidered, by the 
law of England, 
to depend upon 
the law of the 
country where 
it is celebrat¬ 
ed.—Marriage 
held to be null 
and void in this 
case. 
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scRiMsiiiRE V. irregular, but not null, unless under special cir- 

SCRIMSBJKE. ® .1 . 1 ^ j 1 

_cumstances that warrant the Court to put that 

’ J7S2. construction upon them. An allegation has been 

given in on the part of Mr, Scrims/iiref which 
pleads, that he was drawn in by surprise and 
terror to marry j that the marriage was celebrated 
in France; that by the laws of France^ the 
marriage of minors under twenty-five, unless 
with the consent of parents, is null and void; and 
that marriage can only be legally celebrated in 
that country by the proper Priest, licensed to 
marry and exercise his functions within the juris¬ 
diction where the parties live: That he was 
a minor, about eighteen; that Miss Jmies was 
about fifteen : That the marriage was solemnized 
in a private house, by a Priest not authorized, and 
without the consent of parents: That, under these 
circumstances, the marriage was null by the laws 
of France, A sentence of the Parliament of Paris, 
declaring the marriage null, is also pleaded, not as 
a bar to entering into tlie question in this Court, 
Whether the marriage be good or not, but as evi¬ 
dence of the law oi'France, which may be material 
for the consideration of this Court in determining, 
whether this be a good marriage by the law of 
England, or not. 

Before I enter into the merits of the case, I shall 
take notice of some preliminary objections that 
have been made by the counsel. Upon the return 
of the citation ms et modis^ on the ^SA of June 
1749 , Mr, Bogg appeared for Mr, Scrimshire, On 
the 26 th October a libel was given in by 

Miss Jones, and admitted. On the same day, 
Mr. Fogg exhibited a special proxy, and con¬ 
tested suit negatively. And it has been insisted, 

that 
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that by such absolute appearance, without protest, ScRIMiRIRC ft. 
he had submitted entirely to the jurisdiction of 
this Court; and that the matter should be deter- 
mined by the laws of this country, without any 
regard to the laws of France j and that he had 
waived all right to any benefit, that might be de¬ 
rived from the sentence, which has been passed on 
this marriage in France* 

It is further insisted, that after an absolute 
appearance, he had alleged the sentence in France 
to be a bar to any further proceedings ; and that 
the Court, having overruled that plea, the sentence 
of the Parliament of Paris, and the French laws, 
were entirely out of the case; and that the ques¬ 
tion before the Court, Whether this is a good 
marriage or not, ought to rest solely on the English 
law, with respect to clandestine marriage, without 
any regard to the French law on that subject. 

This is the inference made by counsel. But, I 
apprehend, these consequences, as drawn by them, 
will not follow from Mr.Bog'g's absolute appear¬ 
ance, nor from the CourPs rejecting the plea 
offered by him as a plea in bar. 

This is a cause for the restitution of conjugal 
rights. Mr. Bogg appears to the citation, &c. and 
denies the marriage. This surely is not a waiver 
of his client’s right under the French law, but 
rather an assertion of it. The process is for 
restitution of rights; and the marriage being de¬ 
nied, a question arises incidentally, Whether it 
is a marriage or not,**—to determine whether the 
party is entitled to restitution or not, under the 
marriage which has been pleaded. Mr. Bogg 
pleads a sentence at Paris, in bar to entering 

further 
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scRiMSMiREw. further into the question of a; marriage or not. 

SCRIM 8 HIRE. surely is far from waiving any right under 

29th jv^iy 1752. the Sentence, for he insists upon the force 
aiid effect of the sentence. The Court was of 
opinion then^ and still is, that a foreign sentence 
alone could not, of itself, be a bar to entering into 
a consideration of the question. Whether this 
marriage between English subjects was good or 
not by the law of England? The Court thought, 
however, that such sentence was proper to be 
pleaded, as a circumstance, or a fact, to make evi¬ 
dence of the law of France, with respect to the ques¬ 
tion here, on the validity of a marriage celebrated 
in France, Accordingly, the sentence was pleaded, 
and admitted in that light; and in that light it 
seems to be very properly before the Court; as I 
think the laws of France are very material to be 
considered, in determining, even by our law, on 
the validity of a contract of marriage had and 
made in France, So that the Court, by rejecting 
the sentence when pleaded in bar, has not deter¬ 
mined, that the sentence in France, when pleaded 
as a circumstance, is of no avail. Neither has Mr. 
Bogg waived all benefit of the sentence, by ap¬ 
pearing absolutely, and pleading the sentence as a 
circumstance, which is evidence of the law of the 
place where the marriage was had, and will, in iny 
opinion, be material in considering the points, on 
which the case depends. 

The general questions are two: — 1 st, Whether 
there be full and legal proof that the parties did 
mutually, freely, and voluntarily celebrate mar¬ 
riage, in such a manner as the laws of this country 
would deem to constitute marriage, if there was 

nothinf>' 
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nothing else in the case, but a question on the fact scrimuriiik v. 
of the marri^e. — 2dl)r, Whether, if the fact of ^*^"'“*'*'**V 
the marriage should be proved, this marriage can, 29th 1752. 
by the laws of this country, be effectuated, and 
pronounced to be good, being solemnized in 
France, where by law it is null and void, to all in¬ 
tents and purposes ? For it seemed to be admitted 
in the argument that the law was so; but insisted, 
that it ought not to be a rule of determination, in 
this cause. 

As to the fact of marriage, it is to be observed, 
that it is a marriage between minors, — that it is a 
clandestine marriage, in a private house, — not by 
the regular priest;—that it is unfavourable, and dis¬ 
countenanced by the laws of both countries: and 
if there had not been a special act of grace, none 
of the persons present at the marriage could have 
been, in this case, legal witnesses to prove it; since 
it is the constant practice in Ecclesiastical Courts, 
to repel the testimony of persons present at clan¬ 
destine marriages, till they have been absolved. 

Persons present at such marriages are excommuni¬ 
cate ipso facto: and in our Courts, it is not 
tliought necessary to have a declaratory sentence 
of an excommunication ipso facto, for the Court 
can ex officio take notice of it. The practice on 
this point has been confirmed by constant use, 
under the received maxim, that tex currit cum 
praxi; and it has been so determined lately by 
Dr. Andrew in the case of Collis, 

It is to be observed that this marriage was 
performed by a Romish Priest, according to the 
Roman ritual. The Romish Church acknowledges 
several orders; though Bishops, Priests, and Dea¬ 
cons, corresponding to those orders in the Church 

at 
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scKiMSHiRE i>. at Rome, are only allowed by us ; and in the 

bcRtMaHiHE. making and consecrating Bishops, 

a9th juify 1752. 3 & 4 JEf/Te. 6, c, 12, 5 & 6 Edxv. 6, c. 1. 8,5. 

13 & 14 Car. 2, c. 4. it is declared, that noi man 
“ is to be accounted or taken to be a lawful 
«Bishop, Priest, or Deacon, or suffered to 
" execute any function, except he be admitted 
“ thereto, according to the form following, or hath 
“ had formerly episcopal ordination and consc- 
“ cration.” 

Bishop Gibson observes, that this last clause 
was designed to allow Romish converted Priests, 
who had been before ordained by a Bishop, that 
such Priests might be received without reordina¬ 
tion ; namely, that they miglit be received to exer¬ 
cise the functions of a Priest, and to do the duties of 
the English clergy—^but not to allow them to cele¬ 
brate marriage according to tbQ Roman ritual;—for 
by the law of this country, it is, I apprehend, [irohi- 
bited under severe penalties, for a Roman Catholic* 
Priest to be in this country, and to exercise any part 
of his office as a Popish Priest in this kingdom. But 
as a Priest popishly ordained is allowed to be a 
legal Presbyter, it is generally said that a marriage 
by a Popish Priest is good; and it is true, where 
it is celebrated after the English ritual, for he is 
allowed to be a Priest. But upon what foundation 
a marriage after the Popish ritual can be deemed a 
legal marriage, is hard to say. Indeed the canon 
law received here, calls an absolute contract ipsum 
matrimonium, and will enforce solemnization ac¬ 
cording to English rites; but that contract, or 
ipsum matrimonium, does not convey a legal right 


*I1&12H'.3.c. 4.5.8. Repealed 18 0.3. c. 60.—31 G.3.c. 32. 
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to restitution of conjugal rights, though an English Scrimshiiig ». 
Priest had intervened, if it were otherwise than 
according to the English ritual. Upon what rea- ss* wsa* 
son or foundation then should a contract of mar¬ 
riage entered into by the intervention of a Popish 
Priest, not in the form prescribed by law, be deem¬ 
ed a legal marriage in this country, more than any 
other contract, that is considered, by the canon 
law, as ipsum matrimonium ? 

Tliere may be other instances, but 1 have not 
met with any but that oi Arthur v. Arthur*, where a 
marriage by a Popish Priest, by the Roman ritual, 
has been pronounced lor : but that was a marriage 
in Ireland, between parties, both Catholics, ^vhere 
the laws with respect to Papists are different; which 
laws, as the laws of the country in which the con¬ 
tract was made, the Court would respect. And in 
that case, there was consummation, that purified any 
condition in the contract. There can be no doubt, 
but that a marriage here by him who is in allowed 
orders, according to the English ritual, would be 
good by our Jaws. Put I much doubt whether a 
marriage in England by a Romish Priest 1 after 
the Romish ritual, would be deemed a perfect mar¬ 
riage ill this country: the act of Parliament 
having prescribed the form of marriage in tliis 
pountry, and changed that condition, in the con- 


* This WHS a Case of Appeal from the Consistorial and Metro- 
politii^al Court of Dublin, in a suit of restitution of conjugal rights 
on the part of the wife, in which the lawfulness of tlie marriage 
was dt^ied on the other side, “ as contrary to the laws, statutes, 
and canons, and the jSrovisions of the act of parliament (n) in 
Ireland, for the prevention of clandestine marriages of minors of 
certain estate and condition,” &c.—The Court below had pro¬ 
nounced the libel of the wife not proved ; but the Delegates 
reversed that sentence, and decreed to the effect of her prayer. 

t But see the proof of marriage by a Popish l*riest of the Ini- 
pefial Envoy, in Fielding's case for big-ainy, A. D. 1706. Slate 
Trials, vol. 14. p. 133> 4, cl sn/. 

vof.,. II. u n Ivacting 


Dclpi': 2 4 June 
17‘20. 


(rt) 6Anne, e. i rt. 
See .lUu 
1 ii *7. 1 . e. 

) «j (■;. 2. t‘. ] a. 
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^sTrimsIIuT’ part, in the Roman ritual, if Holy 

. Church pej'mit” to “ according to God*s Holy 

29th July 1752. «( Ordinances f* and acts of Parliament having 
prohibited to Roman Catholic Priests the exercise 
of their functions. And I apprehend, unless per¬ 
sons in England are married according to the rites 
of the Church of England, they are not entitled to 
the privileges attending legal marriages, as thirds, 
dou'cr, How can a Bishop try or certify such a 
marriage?—Can he certify that subjects, re¬ 

siding in England, were lawfully married according 
to the laws of England, if they were not married 
according to the rites prescribed by act of par¬ 
liament, for marriages in this country. — Would a 
contract only by the intervention of a Romish 
Priest, or any Priest, be deemed a legal mariiage ? 
The Roman Ritual not being the same with ours, 
such a ceremony is nothing more than a contract. 

What I have said relates only to marriages in 
England by Popish Priests. For there can be no 
doubt but a marriage properly celebrated abroad, 
by a Popish Priest, after the Roman ritual, would be 
deemed here a good marriage; for I apprehend, 
that by the law of England, marriages are to be 
deemed good or bad, according to the laws of the 
place where they arc made. It has been deter¬ 
mined at common law, that if a man marries two 
wives, the first In France slwA another here, he may be 
tried and indicted here for that as felony* ; there¬ 
fore, a marriage in France is deemed a good 
marriage, though, not agreeable to our law; for 
in matrimonial causes, all laws take notice of the 
law of other countries. 

As to the proofs relating to the asserted mar¬ 
riage, in the present case, it is not necessary to 
state them particularly. It is in proof from the 

♦ Kelyng, ZU. \ Siderjin,l7\, vid, iit/ra, p. 416. 
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witnesses, and the answers of Miss Jones ,—that the sc»imshiii*». 

. , . 1 . W . I bCHmSHIR*. 

parties became acquainted in June 1 74'1 5 — that 

Mr. Scrimshire went two or three times afterwards 29 th 1752 . 

to France and visited her j that he was intimately 

acquainted with her, had great attachment to her, 

and expressed a great desire to marry her. He 

proposes marriage, — buys a ring, — and applies 

to persons to get a Priest to marry them, and 

declares his intention to marry. Three witnesses 

speak to the fact of the marriage, and all of them 

swear that it was free and voluntary. — He goes 

home and returns to be married, — which shews 

that it was done voluntarily. The paper, which is 

all of his own handwriting, and which is proved , 

by Keating, the only surviving witness, to be free 

and voluntary, owns her to be his wife. — He 

claims her two or three days after the marriage, — 

owns her to be his wife, but desires that it might 

be kept secret. He made declaration to Mv.Asgel 

in 1744 , that, if it was to do over again, he would 

marry her. In June 1749 there is a recognition, 

when he seriously owned her to be his wife, to her 

brother and Major Blagney. There were also 

many declarations on her side, — and there is not 

a tittle of proof, of any force or terror having been 

practised upon him, though it was pleaded. 

The witnesses to the marriage indeed are riot of 
the fairest character. The general character of 
the Priest is bad. There has been a sentence 
against Macgrah, condemning him to the Galleys. 

They were all present at a clandestine marriage; 
which in some measure affects their credit, and 
would have gone to their competency, had it not 
been for the act of grace. Tliey differ in some 
circumstances. The Priest says, “ that it was after 

D D S “ the 
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. .'itlMSltjaE V. tile Roman ritual.” Macgrah and Keating and 
■ cRiMSHiHE. j|. ^jjg |.jjg jg^ngUsh ritual.” 

j.tdi/tt/ir 175?.' 2 'ljg fQj jjj is pretty much the same, they might 
mistake, — but I am inclined to think that it was 
after the Roman ritual. — Macgrah says, “ the 
“ priest set out for Bologne before Macgrah, and 
“ he did not see him again till he came into the 
*’ room.” The Priest says, “ they set out together 
“ and arrived in the evening. — 'Jliat Macgrah left 
“ him and returned in three hours to the inn, and 
“ carried him to Mv^^Dimbar*^ house.” Macgrah 
4says, “ Bagot gave the Piicst five guineas.” The 
Priest says “ Macgrah did this.” Macgrah says, 
“ asked the parties if they continued in the 

“ resolution to marry.” Keating says, “ that Bagot 
“ asked that (piestioii.” Cummins says, “ Macgrah 
“ asked it,” and there are some other differences 
liut yet on the whole evidence taken together, 
there seems to be full proof of affection, courtship, 
recognition, and a fact of marriage, by the inter¬ 
vention of a juiestj without which undoubtedly, by 
our Jaw, it could only be a contract. The Priest 
swears, “ that he w^as ordained a priest, and is so, 
and he is reputed as such.” And though his 
orders are not produced, yet I apprehend that 
this evidence is sufficient to make legal proof of it j 
in wliich I am warranted by the determination in 
Arthur's case, where a marriage by a Popish Priest 
was pronounced for, it liaving been sworn, “ that 
“ he was ordained and reputed so.” 

By the particular municipal law's of this country, 
a clandestine marriage; by a Popish Piiest after the 
E7iglishntuvA, is not void, though irregular, though 
the Piiest and the parties marrying, and present at it, 

may 
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may be liable to punishment for a breach of tlie Scrim SHIRK t>. 

law. But I am not satished, as I have before in- 

timated, that a marriage iu this country by a Popish aoth j«/y 175;. 

Priest, after the Roman ritual, could be deemed a 

good and legal marriage; — especially where there 

has been no consummation. But as this marriage 

was had abroad, where the Roman ritual is in use, 

I should have had no doubt in pronouncing for it, 
had there been evidence, that it was a marriaffe 
agreeable to the laws of that countiy. 

But the great difficulty arises on the seconrl 
question, from the marriage being celebi’ated in 
Francef where, as it appears from Young*ii, evi¬ 
dence, and the sentence of the Parliament of 
PariSt such marriage is null, by the laws of Prance. 

It has been much insisted on, however, that 
the laws of Frame are of no consideration in this 
case, the parties being both English subjects, and 
not domiciled i 11 —wliich alone, as is con¬ 

tended, could subject them to the French laws. 

The general principles which have been referred 
to on the subject of domicil are, that a minor son 
is domiciled where his father lived, until the son 
comes of age, or settles in another kingdom ;—that 
domicil by birth is presumed to continue till the 
contrary is proved; — that he only is said to hav(i 
changed his domicil, “ Qiiando quis re & fliclo ani- 
“ mum manendi declarat and that “ domicilium 
“ non procedit, si ille haberet animum revertendi 
and therefore, Qui stndiorum causa aliquo loco 
“ morantur,non domicilium ibi habere ereduntnrs*' 

— that minors who may be with a mother or guar¬ 
dian in another country, or may be carried there 
by a mother^s orders, cannot be said to have 
an intention to change their domicil, or to have a 
mind to be domiciled there; and “ rcquiritiir neces- 

D D 3 “ sario 
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SCRIMSBIREV. 

SchYmsuire. 


July 1152. 


“ sario animus ut domicilium acquiratur, — et 
** domicilium ex animo contrahitur, et pendet ex 
“ animo.”* 

With respect to Miss Jones, it is contended, that 
she is by birth English, and that her father is now 
living ; that she has no estate in France, and is to 
be considered as domiciled in the country where 
her father lives; that there is no proof shewing 
any intention on her part to change her domicil; 
that she only went to France to visit a relation by 
order of her father, and for education; and had been 
there about eighteen months ; and being a minor, 
could have no animus manendi longer than her 
father would permit, paiticularly at the house of 
her aunt Mrs. Dunbar, where she was only a 
lodger 5 that she must be considered, on principles 
of legal construction, as being there, for tempo* 
rary purpose only, and with the anmus revertendi. 

With respect to Mr. Scrimshire, it is said—that he 
was also a minor, by birth domiciled in England, 
where his father died; that he had no estate in 
France, and is to be presumed to be domiciled in 
England, the contrary not being proved; that he 
had gone to Fram e, on several occasions, to visit his 
mother, who had been living in France about two 
years and a half, and the last time he went, about 
fourteen days before this marriage, in order to pro¬ 
ceed to Anglers for education; that the animus 
revertendi was to be presumed as to him as ranch 
as any traveller, and there was no act done by 
him, or declaration, which shewed that he had 
an intention to stay tiiere, or any thing from 


* C. 10. 39. deincolis, &c. 1. 2 & 7. 

D. 50.1. ad muiiicipaleni & de Incolis, I. 27. § 1. and many 
other authorities, especially Mascardus dc Prubationibus, concluii. 
531. 


wliic/i 



CONSISTORY COURT OF LONDON. 


40r 

which such an intention can be inferred. The scRiMSHimti-. 
mother, as guardian, could not, by obliging ^*^**”**‘”'^- 
him to live with her, effect a change of his 29U11752. 
domicil, since there could be no animus vna- 
nendi, if it was done by order and constraint; 
and “ ex animo domiciUum cmtrahitur** On these 
representations it is insisted, that both parties being 
subjects of Englandt born here, and sent over to 
France for education, and not having any estate, 
on which the marriage in France could operate 
there, a residence such as there appeared to be, 
could not give a foreign Court any jurisdiction; 
for that if it did, the consequence would be, that 
the right of EngUsk subjects must be tried by 
foreign law, and the estates of English subjects, 
lying in England, must be governed by French law, 
which is not to be endured. This was, in general, 

{he purport of the argument for Miss Jones, But I 
apprehend the case in judgment before me does not 
turn or depend on the mere question of domicil. The 
question before me is not, whether English subjects 
are to be bound by the law oiFrance for undoubt¬ 
edly no law or statute in France can bind subjects 
of England, who are not under its authority; nor 
is the consequence of pronouncing for or against 
the marriage, with respect to civil rights in Eng¬ 
land, to be considered in determining this case. 

The only question before me is, whether this be a 
good or bad marriage by the laws of England ? and 
I am inclined to think that it is not good. . 

On this point I apprehend that it is the law of 
this country, to take notice of the laws of France,, 
or any foreign country, in determining upon mar¬ 
riages of this kind. The question being in sub¬ 
stance this, whether, by the law of this country 
marriage contracts are not to be deemed good or 

D D 4 bad,. 
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^scMMSHiar according to the laws of the coiuitry, in which 

■ they are formed; and whether they are not to be 

29th jubj 1752. construed by that law ? If such be the law of this 
country, the rights of English subjects cannot 
be said to be determined by the laws of FrancCy 
but by those of their own country, which 
sanction and adopt this rule of decision. By the 
general law, all parties contracting gain a ibrum in 
the place, where the contract is entered into. AH 
our books lay this down for law j it is needless 
at present to mention more than one. GaylU lib. 2, 
obs, 323. says, “In contractibus locus contractus 
“ considerandus sit. Quoties enim statutum prin- 
“ cipaliter habilitat, vel inhabilitat contractum, 
quoad solemnitates, semper attenditur locus, in 
“ quo talis contractus celebratur, et obligat etiam 
“ non subditum.” And again, lib. 2. obs. S6, 

“ Quis forum in loco contractus sortitur, si ibi loci, 
ubi contraxit, reperiatur; non tamen ratione 
“ contractus, aut ratione rei, quis subditus dicitur 
“ illius loci, ubi contraxit, aut res sita est j quia 
“ aliud cst forum sortin', et aliud subditum esse.’* 

“ Constat unumquemquc subjici jurisdictioni judi- 
“ cis, in eo loco in quo contraxit.” 

This is according to the law, and the opinion 
of Do?iellus and other commentators. There can 
be no doubt, then, but that both the parties in 
this cause, though they were English subjects, 
obtained a forum, by virtue ot' the contract, in 
France, By entering into the marriage contract 
there, tlicy subjected themselves to have the 
validity of it determined by the laws of that 
country. So long as they resided there, each 
party might sue the other, and bring the case 
before that jurisdiction, to be determined by the 
law of France. And this cause seems to have 

^ been 
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been begun very properly in France, against 
Miss JmeSy while she was resident in France, 
and subject to that forum, in order to have it 
tried by its proper forum. For it appears that 
Mrs. Scrimshire, the mother of the minor, protested 
of the nullity of the marriage, by a protest, in 
which she gives a large account of the transaction, 
on the ^Id March 1744 j and this protest was per¬ 
sonally notified to Miss Jones in France* 

It appears further, that Mrs. Scrimshire having 
had notice, that some affidavits and a certificate of 
marriage were enrolled in an office in France, on 
the 13tli March 1744, petitioned the Seneschal, 
setting forth the protest and clandestine marriage, 
and the enrolment of the affidavits, acts, and cer¬ 
tificate ; and prayed to have the acts, &c. commu¬ 
nicated to her, in order that she might draw such 
conclusions from them, as might be lawful, in the 
j)roceedings to be had in regard to her son ; and 
that the acts might be brought to be inspected by 
the judge for that jjurpose ; and declared her in¬ 
tention to prosecute the parties for the raptus 
seductionis, as it is termed in the laws of 
On the 14th March iliis was likewise notified 
personally to Miss/owci*, and in her answer she 
admits that she had sucii notice. 

A proctor appears there tor Miss Jones, and 
alleges, that she was a minor, and not properly 
cited, being a foreigner. His objection was over¬ 
ruled ; and 1 must suppose lawfully. The Senes¬ 
chal orders the acts, &c. to be delivered to Ra^ot: 
he giving security to produce them on an appeal. 
From this sentence, Mts* Scrimshire appeals to the 
official oiBologne, and sets forth the decree, and 
that she is materially interested to cause the mar¬ 
riage to be annulled j and prays that the acts may be 

brought 
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brought into Court, which are necessary to prove 
the marriage fraudulent, for the purpose of annul¬ 
ling it; and protests of presenting a petition to 
him for that purpose. The Official, inhibits the 
Seneschal from delivering out the papers; but the 
Official having only authority over the Seneschal, 
and to try the validity of the marriage, and not 
having criminal jurisdiction, it was thought proper 
to drop that proceeding by the advice of counsel, 
and to proceed before the Parliament of Paris, 
where effectual justice could be done, by securing 
the papers, and punishing the parties guilty of the 
raptus sedtictionis, and the marriage might also be 
annulled. On the 18th April 1744, an appeal was 
accordingly interposed “ from the sentence of the 
** Seneschal at Bologne, and from the celebration 
** of marriage.” 

All this appears from the proceedings; and I am 
to presume, that it was agreeable to the laws of 
Frame, The criminal proceedings for the raptus 
seductionis lasted from the 18th April 1744 to the 
27 th February 1749. On which last day, the 
French subjects, who had been privy to this 
transaction, were condemned to the galleys ; and 
Miss Jones and others were banished for five years. 
And on the 2()th of August 1749, the marriage 
was annulled. 

It has been much insisted, in argument, that a 
citation was taken out here in June, before the 
sentence at Paris, and that an absolute appearance 
was given by Mr. Bogg then. But it is to be ob¬ 
served, that issue was not joined till the Sfith 
October 1749t after the sentence, and that the ap¬ 
peal to the Parliament of Paris was in April 1744. 
And I do not apprehend that the mere appearance 
given here by Mr. Bogg, before the sentence in 

France, 
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'France^ is, in point of law, a waiver of proceedings 
in France^ or of the law of France^ or an electing of 
another Court. 

The suit here is for restitution of conjugal rights, 
and a sentence in France is not of itself a bar to such 
suit. It is only evidence of what the French law 
is, by which the Court is to try the validity of the 
marriage, or contract. If there had been no 
sentence in France^ the party might have shewed, 
that it was not a good marriage by the laws of 
France j and he might equally have denied the 
marriage, whether there had been proceedings and 
sentence or not at Paris ; as I take it to be clear, 
that both parties in the cause had obtained a forum 
in France, where the marriage contract was en¬ 
tered into j and by marrying there, had subjected 
themselves to be punished by the laws of the 
country for a clandestine marriage; and had also 
subjected the validity of the contract to be tried 
by the laws of that country; as the contract itself^ 
or the marriage, being according to the form of 
that country, was meant to be a marriage, or not, 
according to the laws of that country, which is 
still more strongly shewn in this case, by inserting 
the words, IJ'HoUf Church shall it admit 

I must observe, also, that the suit was commenced 
against Miss Jones, concerning the marriage in 
France, before she left that country; for, from the 
beginning, the proceedings by Mrs. Scrimshire were 
in order to annul the marriage: and though Miss 
Jones left France before the direct question on the 
marriage was brought before the Court in France, 
yet she was there during the time when Mrs; 
Scrimshire was taking proper steps to annul the 
marriage, and, on that account, I must consider 

the 
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the cause as begun against her before she left 
France, and when undoubtedly, by her residence 
, and marriage, she was subject to the jurisdiction 
of that country. She ought, therefore, to have 
staid in France, to have defended her rights there. 
She might have done so, notwithstanding the war. 
And there have been instances of persons doing so 
in this country. 

As both the parties, by celebrating the marriage 
in France, have subjected themselves to the law 
of that country relating to marriage; and as their 
mutual intention must be presumed to be, that 
it should be a marriage or not, according to 
the laws of France, I apprehend it is not in the 
power of one of the parties, by leaving the place, 
to draw the question of the marriage, or contract, 
“ ad aliud examen*' to be tried by different laws, 
than those of the place where the parties con¬ 
tracted. They may change the forum, but they 
must be tried by the laws of the country which 
they left. This doctrine of trying contracts, 
especially those of marriage, according to the laws 
of the country where they were made, is con¬ 
formable to what is laid down in our books, an4 
what is practised in all civilized countries, and 
what is agreeable to the law of nations, which is 
the law of every particular country, and taken 
notice of as such. 

This subject is much discussed by Sanchez *, to 
the following effect, that as to the maxim or 
general rule, “ Ut non teneantur peregrin! legi- 
“ bus et consuetudinibus loci per quem transeunt,” 
this rule has exceptions; “ 1st, Quoad con- 
“ tractiium solemnitatem; nam quicunqiie forenses, 

* DeMatrim. lib. 3. dc clandesduo consensu. Disput. 18. § 10. 

“ et 
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*< ot peregrin! tenentur servare solemnitates in con- Scrimshire ». 
“ tractu requisitas legibus etconsiietudinibus oppidi 
“ in quo contrahunt ; ratione enim contractus qui.* 39th Ju/y 1759. 
“ libet forum sortitur in loco contractus; bine est 
“ contractum absolute initum, censeri celebratum, 

“ juxta consuetudines et statuta loci in quo initur. 

” Quod ita provenit, quia contractus sequitur con- 
“ suetudineset statuta loci in quo celebratur.” And 
a case * is put, as to inhabitants of a place where the 
decree of the Coi/ncil of Trento for avoiding clan¬ 
destine marriages, is not received; suppose from 
England they go to places ^^per modum transitus, ubi 
“ ohligat decretumy* and marry there according to 
the laws of their own domicil. Some think that such 
marriage is good in the case of strangers, as agreeable 
to their own laws, to the law of the country in which 
they are domiciled, though not to the law of the 
place where they are married. But Sanchez thinks 
the marriage void, because it wants the solemnities, 

“ quae petunt leges loci ubi contractus initur; et 
“ quoad solemnitatem adhibeiidam in contractibus, 

“ solae leges loci in quo contractus celebratur in- 
“ spiciuntur.” These authorities fully shew, that 
all contracts are to be considered according to the 
laws of the country where they are made. And 
the practice of civilized countries has been con¬ 
formable to this doctrine, and by the common con¬ 
sent of nations has been so received. 

The cases mentioned in the French Advocate’s 
opinion, as well as that quoted by Dr. Finfoldy from 
the journal des audienceSy lib. 1. c. 24.., establish 
this principle. It is likewise said, that if the inha¬ 
bitants of a country where clandestine marriages 


* Ibid, k -'7. 


are 
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scftiMSRfRse. are forbid, go to a country where they are 
scRiMSHiRE. gjj j marry there in transitu^ the marriage 

29th July 175 a. is good; “ peregrinos a domicilio absentes non 
<* teneri legibus illius, si contrariae vigeant in loco 
“ ubi reperiantur.” According to this authority 
also it is plain that the laws of the country where 
a marriage is celebrated, are to be the rule by 
which the validity of it is to be tried. 

Voet * also puts the point in the same manner. 
** Qua solemnitate, quibus modis, contractus quis- 
** que celebrandus sit, quando solemniter initus ac 
“ perfectus inteliigatur, ex lege loci in quo con- 
“ tract us celebratur dijudicandum est; non vero 
** ex statutis regionis illius, ubi sitse sunt res im- 
** mobiles, circa quas, primario, aut per consequen- 
“ tiam, contractus versatur.” Mynsinger^ also 
“ may be cited to the same effect. 

And a case is stated French man Paris and a 
minor going to Lorrain and marrying there accord¬ 
ing to law; the wife has a child, and then leaves 
Lorrain and goes to Paris and claims her husband. 
His friends institute a criminal prosecution to annul 
the marriage for want of consent of parents. One 
Court thought this marriage theraptussednctionis ; 
but on an appeal, the Parliament reversed that 
determination. 

* Voet in Dig. lib. 23. tit. 2. n. 85. fol. 55. 
t Singul. Observat. cent. 5. obs. 20. n. ult. ** Si quis in loco 
“ aliquo actum gerens, neglectis loci illius solemnibus, adhibuerit 
ea quae vel domicilii rel rei site statuta requirant, sive diversa ilia 

** sintsive pauciora—— Ita gestajaullius fore momenti pronunciat, 
“ sive actum gerens extra domicilii locum servaverit solemnia do* 
** micilii, sive ea que requirebantiir in loco rei immobilis site.” 

Tbis passage appears to be an abstract of the substance of the 
chapter, and not an extract from Mynsinger, 

So 
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So in Holland^ Voet says if an inhabitant of SCRIMSBIRB V. 
Holland contract a marriage in Flanders or Bra- 
hant, with a woman of the country, observing those 99th 175a. 
rites which by the laws of Flanders or Brabant are 
required, it would appear that such marriage 
would be deemed good in Holland^ “ eo quod 
** sufficit in contrahendo adhiberi solemnia loci 

illius, in quo contractus celebratur, etsi non in- 
“ veniantur observata solemnia, quae in loco domi- 
“ cilii contrahentium, aut rei sitae, actui gerendo 
“ prescripta sunt.** And the. States of Holland 
have given two sentences in that manner. His 
own opinion however is, that the marriage was bad, 
not upon general principles of law, but on ac¬ 
count of a particular and positive law in Holland, 
which makes all marriages whatever of Dutchmen, 
wherever they be, void, unless the banns are pub¬ 
lished in Holland, 

As to the practice of England, there is the case 
quoted by Dr. Paul of Miss Fairfax, daughter to 
Lord Fairfax, who was publicly married to Lord 
Abergavenny at Paris, she being a minor, and not 
having her mother*s consent. A suit was insti¬ 
tuted before the Parliament of Paris to annul 
the marriage; and it was annulled. She came to 
Flngland, and was maid of honour to King Jameses 
Queen, and was afterwards married to Sir Charles 
Carter; and Lord Abergavenny married Lord 
Bellasis* daughter. This shews, that in marriages 
abroad by English subjects, tlie English law takes 
notice of the foreign law. For if the French 
sentence in that case, was not to be taken notice 
of here, they might both have been prosecuted for 

^ Voet in D. lib. 23. de ritu nuptiaruni, tit, 2. 11 . 4. fol. 20. 

bigamy. 
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scRiMSHiRKv. bigamy, and the children of the second marriage 
scmM0HiRK. jjggjj bastards. 

2«»th/K/y 175a. Kelyng also lays it down, that if a man marries 
in Frame and afterwards here, his fii^t wife being 
living, he may be prosecuted for felony. And for 
this reason — because the law takes notice of fo¬ 
reign marriage. * 

So where a foreign issue which is local arises, it 
may be tried here by a jury, according to the laws 
of the foreign country; and upon nihil dehet pleaded, 
the laws of that country may be given in evidence, t 
Why may not this Court then take notice of 
foreign laws, there being nothing illegal in doing 
it ? From the doctrine laid down in our books — 
the practice of nations — and the mischief and con¬ 
fusion that would arise to the subjects of every 
country, from a contrary doctrine, 1 may infer that 
it is the consent of all nations, that it is llie jus 
ge 7 itium, that the solemnities of the different nations 
with respect to marriages should be observed, and 


* This question was moved to me at the Old BaUey^ a mat* 
niarrieth two wives, one in France and anotlicr in England, 
whether he may be indicted and tried for that felony here in 
England; and I took this difference, that ii his first marriatrL 
was in France, and the second marriage, which niaketh the 
felony, was in England, then 1 was of opinion that he might he 
indicted and tried here for it, and the jury might on evidence 
find his first marriage in France, being a mere transitory act, and 
having nothing of felony in it; and our juries usually find such 
transitory acts, though they are done in a foreign nation; but 
if the first marriage was in England, and the second in France, 
then I was of opinion that he could not be tried for it here; 
because the act which made the felony, was done in another 
jcingdom, and felonies done in another kingdom are not by the 
common law triable here in Englqnd. Kelyng’s Rep. page 79. 
t 2 Salk, m. 6 Mod. 195. S. C. 


that 
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that contracts of this kind are to be determined by scVimibiksv. 
the Jaws of the country where they are made. If 
that principle is not to govern such cases, what is 17*8. 

to be the rule, where one party is domiciled, 
and the other not ? The jus gentium is the law 
of every country, and is obligatory on the subjects 
of every country. Every country takes notice of 
it; and this Court observing that law in deter¬ 
mining upon this case, cannot be said to deter¬ 
mine English rights by tlie laws of France^ but by 
the law of England^ of which the jus gentium is part. 

All nations allow marriage contracts; they are 
juris gentium," and the subjects of all nations are 
equally concerned in them ; and from the infinite 
mischief and confusion, that must necessarily arise* 
to the subjects of all nations, with respect to 
legitimacy, successions, and other rights, if the 
respective laws of different countries were only 
to be observed, as to marriages contracted by 
the subjects of those countries abroad, all na¬ 
tions have consented, or must be presumed to 
consent, for the common benefit and advan¬ 
tage, that such marriages should be good or not, 
according to the laws of the country where they 
arc made. It is of equal consequence to all, that 
one rule in these cases should be observed by all 
countries — that is, the law where the contract is 
inaile. By observing this law, no inconvenience 
can arise; but infinite mischief will ensue if it is 
not. For instance—supposing this marriage should 
be declared good, might not Mr. Scrimshire never¬ 
theless go into France, and marry another woman 
there^ the first marriage being null there: he might 
come into England after his marriage in France, 
and live here, and could not be prosecuted for 

VOL. H. E E bigamy. 
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scKiMSHiREv. bigamy, according to Kelyng; for the felony, 

scKiMsaiHK. jjgjjjg jjQjjg abroad, could not be tried here. The 

asth Jiify 1752. consequence of which would be, that he might have 
two wives, and might have lawful issue by both in 
different places. His children in France would be 
bastards in England^ but would be legitimate in 
France^ and might inherit there; and the children 
by Jmes would be legitimate in England, but 
bastards in France, and would not inherit there. 
The French woman, that he married in France, 
would have no right to English effects, for Jones 
is the lawful wife here. Jones would have no right 
to French effects, for she is not the lawful wife 
in France, And if, as it may happen, after they 
have had children, both should go to France, and 
should marry again, and have children in France 
-—what infinite confusion would attend all these 
consequences of such a principle, to the great 
detriment and inconvenience of themselves and 
their issue, and the subjects of both countries ? 

Again — If countries do not take notice of the 
laws of each otlier with respect to marriages, what 
would be the consequence if two English persons 
should marry clandestinely in England, and that 
should not be deemed a marriage in France? 
Might not either of them, or both, go into France 
and marry again, because by the French law such 
a marriage is not good ? And what would be the 
confusion in such a case? Or again — Suppose 
two French subjects, not domiciled here, should 
clandestinely marry, and there should be a sentence 
for the marriage; undoubtedly the wife, though 
French, would be entitled to all the rights of a 
wife by our law. But if no faith should be given 
to that sentence in France, and the marriage should 

14 be 
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be declared null, because the man was not domi- sctLtmmnfv* 
ciled; he might take a second wife in France^ sc»iMsaiR«. 
and that wife would be entitled to legal rights there, agth jwy 175a. 
and the children would be bastards in one country 
and legitimate in the other. So that in cases of 
this kind, the matter of domicil makes no sort 
of difference in . detehnining them ; because 
the inconvenience to society and the public in 
general is the same, whether the parties contract¬ 
ing are domiciled or not. Neither does it make 
any difference, whether the cause be that of con¬ 
tract or marriage j for if both countries do not 
observe the same law, the inconveniences to 
society must be the same in both cases. And 
as it is of consequence to the subjects of both 
countries, and to all nations, that there should be 
one rule of determining in all nations on contracts 
of this kind, it is to be presumed, that all nations 
do consent to determine on these contracts, by the 
laws of the country, where they are made; as such 
a rule would prevent all the inconveniences that 
must necessarily arise from judging by different 
laws, and is attended by no manner of inconve¬ 
nience, but is for the advantage of the subjects of 
ail nations. 

In the present case, there has been a sentence 
of the proper forum, pronouncing on the whole 
•fact s of the case, and the principles of the laws 
of France, as applied to them. In matters that 
belong to the jus gentium, our Courts always 
regard the sentences of a proper Court. As to 
sentences in England, by a proper Court, on a 
matter within its jurisdiction, without doubt they 
may be pleaded in bar to a suit here for the same 
matter. 


E E S 


The 
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sciiiMS8ixEt>. Xhe probate of a will, or a sentence former 

_against a marriage in the Ecclesiastical Court, wilt 

29th 1752. be received in bar, where the same is attempted 
to be drawn into dispute at common law. But 
the law of this country goes farther than the sen¬ 
tences of our own Courts. If an Englishman 
makes a will abroad, and makes a foreigner ex¬ 
ecutor, and has no effects in England^ and the 
executor proves the will lawfully abroad, that pro¬ 
bate or sentence of the proper court establishing 
the will, as to effects there of a man domiciled 
there, would be a bar to a discovery in Chancery 
of effects abroad. 

In commercial affairs, under the law merchant, 
which is the law of nations, there are instances, 
where sentences for or against contracts abroad* 
have been given, and received here on trials, as 
evidence, and have had their weight. And this 
has been allowed on a principle of the law of 
nations, which all countries by consent agree to, 
for the sake of carrying on commerce which con¬ 
cerns the public in general. There are instances 
of the same kind in the Court of Admiralty; the 
sentences of all Courts of' Admiralty are taken 
notice of by one another ; they are obligatory by 
the law of nations. By the mutual consent of all 
nations they take notice of one another’s sentences, 
and give mutual faith to their proceedings. All 
courts of admiralty in Europe are governed by the 
same law, —the’law of nations. And it is just, 
by the law of nations, for nations to be aiding 
and assisting to each other. And therefore, as 
the law of England takes notice of the law of 
nations in commercial and maritime affairs; be¬ 
cause all countries are interested in those ques¬ 
tions ; 
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tions; and as all countries are equally inter¬ 
ested to have matrimonial questions determined, 
by the laws of the country where they are had, and 
the mischief would be infinite to the subjects of all 
nations if it was not so; I am of opinion, that this 
is the jus gentium of which this and all courts are 
to take notice. 

The principle and rule of law, as laid down in 
our books, is, 

“ Quod justae nuptim solum dicuntur, quae rite 
“ et secundum praecepta legUm contrahuntur. , 

“ Quod non dicuntur conjuncti, qui contra leges 
“ juncti sunt. 

“ Quod contra jus non sunt nuptiac.” 

And Lindwood says*, “ verum est quod ubi 
“ lex vel statutum resistit obligationi, tunc nec 
“ initur civilis, nec naturalis obligatio. Ratio est 

quia obligatio naturalis dicitur de jure gentium. 
** Sed de jure gentium debemus obedire majori- 
“ bus, ille ergo qui contrahit contra praecepta 
“ legum, facit contra jus gentium, unde merito 
“ non obligator etiam naturaliter.” 

So that it is certain, tliat by the law of all 
countries, a contract against law has no moral or 
natural obligation. 

Therefore, under the circumstances of this 
case, as here is satisfactory evidence from the pro¬ 
ceedings and sentence in France^ and from the 
evidence of witnesses, that this marriage was cele¬ 
brated in Francej contrary to the laws of France^ and 
is null, and not obligatory, either civiliter or natur- 
alitcr, by the laws of France ; as there is no positive 


SCRIMIBIREV. 

SCRlMaHlRE. 


99th 1751. 


* Fol. 1.55. lib. .3. tit. 9. de locato et cosidiictn i’. non tciusint. 
et V. obligRlur. 
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law of this Country, which prohibits the Court from 
taking notice of the jus gentium ; and as the law 
of the country, where the contract is made, seems 
to me, according to the law of nations, to be 
the only rule of determining in these cases; 
I cannot pronounce for the marriage, but must 
pronounce against it, and dismiss Mr. Scrimskire 
from the suit. But under the particular circum¬ 
stances of this case, in which there is no doubt that 
a marriage was had freely and voluntarily; and 
that this affair has been prejudicial to Miss Jones, 
who is a lady of good character; I shall, agreeably 
to precedent, give a sum to her nomine expensarum, 
and fix it at ^400. The lady may be happy, I 
hope, in a man that deserves her better;—if she 
does not think so, it is a great satisfaction to me, 
that she may have the opinion of better judges. 


The Court pronounced for the form of sentence porrected 
by -Bogg, viz. “ That the Proctor for Sarah Jones, calling 
“ herself Scrimskire, had not fully and sufficiently founded 
** or proved his intention, and that the said Joh7i Scrim- 
“ shire ought by law to be dismissed from the instance of 
** the said Sarah Jones as to the matters deduced and 
prayed by her in this cause, and from all further obscr- 
“ vation of judgment in this behalf.’* , 
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HARFORD t;. MORRIS. 

'J’HIS was a case of nuUiiy of marriage, brought ^ Dec. itts. 

in the Court of Arches by letters of request 
from the Consistory Court of St. David's, oft a mar- 
riage had abroad, as alleged, contrary to the lex loci, duction of a 
between a guardian and ward of very tender age, tender agc*by 
under circumstances of force or fraud, as pleaded, adfyrofltw 
—The admission of the libel was opposed, and it ^ 

, ^ ^ ‘ ceremony per- 

was rejected; but afterwards admitted on appeal.* formed, not ae- 

cording to the ifjt 

Judgment. 

Sir George Hay. —This cause comes before the oRpea^onthe 
Court in the name of Frances Mary Harford, by thefimjSJitr 
her guardians Hugh Hamersley and Peter Prevost, 
against Robert Morris, praying the Court to pro- 
nounce lor the nullity of marriages, which she 
admits to have been celebrated, the one at Ypres 
in Austrian Flanders, the other at Ahrensburgh 
in Denmark, with Mr. Robert Morris. In all cases 
of this nature, it is highly necessary that great 
caution and deliberation should be observed by 
the Court, because of the consequences of the 
nullity of marriage to the parties and to the pub¬ 
lic. It is of the utmost consequence, therefore, and 
extremely necessary to allow of every delay, that 
could be allowed properly, in order to bring the 
whole circumstances of the case before the Court. 

The party Morris does not appear here under 
any protest but absolutely; therefore a libel has 
been exhibited. In that libel it is stated, that Miss 


Harford is the illegitimate daughter of Lord Balti¬ 
more, that she is extremely young, was born upon 

* This case is printed from a MS of the whole proceedings 
collected from the documents in the cause, and from the notes 
of a short-hand writer, by Mr. Dodwell, a very intelligent Prac¬ 
titioner of that time. 

E- E 4 the 
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HAuronof. the 28th November 1759, and was placed at a 
Morris, boarding-school by Morris, who was one of her 
sd Dec. 1776. testamentary guardians. It is alleged, that he first 
frequently visited her there, wrote notes to her, and 
formed a scheme of marriage; carried her to 
public places here in England, and conveyed her 
at last to France, and from thence to the Austrian 
Neth£rlands, Xh&ace to Hamburgh, thence to Wands- 
heck and Ahrensburgh in Danish Holstein, The 
libel sets forth two marriages, one on the 21st May 
1772. He went into France the l6th of May ; they 
had not been on the Continent above five days before 
they arrived at Ypres, and on the 21st of May 
1772, they were married by a chaplain in the Dutch 
garrison there, in the presence of two witnesses, 
who are mentioned in the libel, and of other per¬ 
sons. They did not stay in that place more than 
one night, but went from thence to Disk, from 
thence to Holland, and to Haynburgh and other 
places, and upon the 3d of J<muary 177^, a mar¬ 
riage is pleaded to have been had at Ahrensburgh, 
in virtue of a licence from the king of Denmark, 
granted upon the 5th December 1772. That is a 
licence to dispense with all form, and the marriage 
was celebrated at a private house, in the presence 
of four witnesses mentioned in the libel; One of 
these marriages w'as in the English language ; One 
was a public marriage in a church; the other a 
private marriage by special licence in the presence 
of witnesses. 

The libel sets forth, that they were had con¬ 
trary to the orders of the Lord Chancellor, and 
without the consent of the parent or guardians, 
in evasion of the laws of this realm, and contrary 
to the laws of those countries where they were 
celebrated; and upon all or some of those accounts, 

it 
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it is prayed at the close of the libel, that the Court mamoiid 
would pronounce both marriages to be null. 

* The King’s Advocate, in arguing this case in ad Dee. me, 
June last, said, that M.i%s Harfordt all circum¬ 
stances considered, was under force and restraint, 
and was not sui juris ; that sheimust be considered 
as acting from fear and under imposition; and 
that, on that account, the marriages were void. 

He likewise said, that she was seduced ; that she 
was imposed upon by fraud, as well as by violence; 
and upon that account the marriages were void : 
and arguments of the same kind have been used 
by one of the counsel to-day. The Ecclesiastical 
Court certainly has jurisdiction in all cases what¬ 
soever, with respect to the marriage of English 
subjects, wherever celebrated. If celebrated in any 
foreign country, and it can be shewn that such 
marriage was contrary to the general law, to the 
principles that obtain every where with respect to 
marriage; that it was under force or restraint of 
either of the parties; that it was incestuous, or 
liable to any other impediment, under which, by 
the law of nations, it is not allowed to marry; — 
upon any such objection, it is proper to bring a 
suit of this nature before the EcclesiasticalJudge ; 
and wherever such marriage was celebrated, it 
may, upon such objection, be set aside. The 
Ecclesiastical Court has complete jurisdiction to 
decide the marriages of English subjects by the 
English law; and therefore, if there was any 
thing to shew the marriage void by the general 
law respecting marriages, or by any particular Jaw 
of the realm, or that a marriage celebrated in eva¬ 
sion of the law of the realm was to be set aside, if 
that proposition was anywhere tenable, certain ly this 

Court 
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Haifoao V. Court has full jurisdiction to enter into the cause 
Morris. nullitj, upon thosc accounts. 
sd Dee. 1776 . With respcct to the behaviour of Morris, I have 
nothing to do with his moral conduct; he is an¬ 
swerable for that to his own conscienceand in 
other places for his J;>reach of trust, and contempt of 
the High Court of Chancery j and such proceed¬ 
ings the laws of this country may punish in a proper 
way; but his having used any arts, or any influ¬ 
ence whatsoever, such as entreaties or application 
by way of courtship, to this young lady, will not, 
in my apprehension, aflect the validity of the mar¬ 
riage which he has contracted with her. What 
is pleaded in this case ? In the twelfth article it is 
stated, “ that after Mr, Morris had made use of the 
' “ arts aforesaid, that is, by sending notes and cards, 

“ and making appointments, and carrying theyoung 
“ lady about to public places, and to dinners and to 
** balls, and to Ranelagh, and amusements of that 
“ sort, by the arts aforesaid, he seduced the said 
** Mary Harford, falsely called Morris, from the 
“ house of Mrs. ha Touche; and when he had 
gotten her into a coach with him, he, in viola- 
“ tion of his (Juty and trust, took advantage of the 
“ infancy, ignorance, and inexperience of the said 
“ Frances Mary Harford, falsely called Morris, and 
“ by divers specious pretences and entreaties, per- 
“ suaded and prevailed upon her to go with him to 
“ France'* When she was mFrance, atBologne, as it 
is expressed in the thirteenth article, “she wished she 
“ was at home againand it is further pleaded, 
“ thatMr, Morris threatened that he would kill him- 
“ self, if she went home again, and that terrified her.’* 
No violence to her is pleaded, but he said “ that he 
“ would kill himself,” unless she would stay with 

him. 
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him. The article says, she consentedand 
the question will be, Whether a consent so ob¬ 
tained will vitiate every thing that followed ? If 
she acted under terror at the time when this mar¬ 
riage was solemnized, it might be a good ground 
to set it aside. But she goes from place to place 
with him; according to the plea, she goes to 
Ypres; there they sign each of them a declaration, 
which was not pleaded to be signed under any 
constraint. But it is pleaded that the declaration is 
false in fact, that it sets forth dates, and an age not 
true, and that there was no parent or guardian; 
but nothing is pleaded whatsoever with respect to 
force or violence used by Morris to make her sign 
that declaration. It must be taken, therefore, that 
she signed it voluntarily with regard to the marriage, 
where the marriage is said to be solemnized. 

In what manner did they proceed after the 
marriage ? On the next day they went first to Lisle, 
then to Hamburgh, and other places, and were 
pursued by the guardians as soon as they had got 
information, which was by a letter he wrote him¬ 
self, by which they were acquainted with the 
marriage. The libel then states the order of the 
Court of Chancery, upon which the guardians 
went abroad in pursuit of her, but without suc¬ 
cess j and that they obtained orders from the 
Court of France, and from the Senate o£ Ham¬ 
burgh, at the time she was there; but still they 
could not obtain her, as she was gone to Wands- 
beck in Denmark; and she was married •aXAhrens- 
hurgh, on the 3d ot' January 1773. 

AVith respect to what the temper or conduct of 
Morris was, whether exceptionable from the means 
used to seduce her, there is nothing pleaded, that 
shews the lady was under any sort of constraint, 

or 


m 

HAtroxD V. 

Moiaifl. 


ad Dec. 1776. 
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violence was used, or that she was 
forced to do the acts which she now complains of. 
ad Dec. 1776. Jt is not Stated that she is not of marriageable age. 

If that had appeared, the libel would be admissible 
certainly under the general law; but there is no 
such plea. It is admitted, that though she was 
extremely young, being born in November 1759, 
she was of marriageable years. It is pleaded, in¬ 
deed, that he carried this child here and there, 
but she was above twelve years of age and a half. 

The Court is to attend only to legal objec¬ 
tions, and not to the other conduct of the par¬ 
ties. Is there any legal objection with respect 
to the marriage ? She was of age to consent. It 
appears upon the plea that she did consent, and the 
contrary does not appear. She being of proper 
age, being free, and the marriage voluntary, as 
appears by the plea, I cannot think there is any 
ground in that part of the libel sufficient for me 
to receive it, by way of laying a foundation for a 
sentence of nullity of marriage. 

The next question is, whether by the law of 
Etigland this marriage is valid ? It is stated 
throughout, that it is a marriage without the con¬ 
sent of the natural mother of the party, and of the 
testamentary Guardians and the Lord Chancellor; 
and that the parties went into a foreign country to 
evade the laws of this realm. Whether upon that 
account, or any of the accounts already mentioned, 
it is void by the law oi'Englandt is the first question. 

Parties may go out of England and marry 
by necessity or choice j in either way a foreign 
marriage is not void upon that account by the 
laws of England* But it is said, they go in 
violation of the order of the Chancellor, and 
without the consent of parents and guardians. 

What 
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What is the law of England^ that requires the con- 

sent of parents and guardians? It is the marriage_ 

act. One of the greatest Magistrates that ever ad dm, \i7&> 
appeared in this country explains it, that the view 
of that act was to restrain the abuse that was so 
scandalous in this country from clandestine mar¬ 
riages, and to get proof of marriages, which other¬ 
wise might become uncertain; as it is, wherever 
you cannot have evidence of the fact of the marriage 
being rightly performed, and legitimacy becomes 
uncertain. The principal view of that law was to 
affect such marriages. The law does, indeed, in one 
respect, put a restraint, which was not known to the 
common law, upon the marriage of minors without 
the consent of parents; but it does not make all 
the marriages of minors, even in England^ vwd. 

Marriages by licence only are void, for want of con¬ 
sent of parents and guardians. If this marriage 
had been in England^ and if instead of going 
abroad, the parties had been married in any great 
parish of this town or country by banns, would 
that marriage have been good or not by the laws 
of England ? No law says that it shall be void. 

It is a marriage by licence only that is void by 
the law of England, for want of consent of the 
parents or guardians. 

It is observed also, that the act makes particular 
exceptions, without which thifc purpose of the mar¬ 
riage act, thougli an exceeding good act, might 
have been questioned before this time, if there had 
not been so many ways to avoid the restraint put 
upon the marriage of minors. It is provided, that ‘ 
nothing in tliis act siiall extend to marriages in 
Scotland, nor to any marriages solemnized beyond 
sea. Then marriages in Scotland and beyond sea 
by the la>v of England remain in the same state, 

V as 
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Hah»o»dp. as if the statute had not passed. Marriage in 
Scotland, if not contrary to the law of England^ is 
ad -Dec. 1776 . good, and it has been so determined. * That de¬ 
termination passed, not on the ground that the 
marriage was valid in Scotland, and that therefore it 
was good — nothing was laid before the Court to 
shew that the marriage was valid in Scotland —but 
because the Act of Parliament did not put any re¬ 
straint upon English subjects being married in 
Scotland, with respect to the consent of parents. 
On that ground it is that those marriages are held 
good, not being contrary to the law of England, 
The same holds as to marriages beyond sea. For 
English subjects going abroad, or to Scotland, to 
maiTy English subjects, have an exemption from 
that restraint in the act. What was the case before 
the marriage act ? Will any body say, that before 
the act, a marriage solemnized by persons going over 
to Calais, or happening to be there, was void in this 
country, because such a marriage might be void by 
the laws of France, as perhaps it was, if solemnized 
by a Protestant Priest, whom they do not acknow¬ 
ledge, or if in any way clandestine, or without con¬ 
sent ; and that therefore it should be set aside by 
a Court in England, upon account of its being void 
by the law of France ? No. The laws of the state 
to which the parties are subject must determine the 
marriage, unless yoif can shew that the law of the 
other country is that, by which its validity is to be 
decided. 

[That brings me to the other great consideration 
in this case, whether the validity of these marriages, 
being solemnized in Ypres and Denmark, are to be 
tried by the laws of those countries. If they are, 

* Compton V. Bearfro/f, Arolies 1767, Dolcgates 1760, vide 
infrtit P.44‘1. 


the 
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the laws of those countries must be laid before the •'* 

Court, and proved in the best manner possible; _ 

not by the opinions of lawyers, which is the most ad Dee. 1776. 
uncertain way in the world, but by certificates, lay¬ 
ing the ordinances of those countries before the 
Court. Without considering how far that law is 
capable of being proved in the present case, the 
previous question arises with respect to jurisdiction, 
whether the laws of that country in which the 
marriage is celebrated should operate, merely 
because it was celebrated there ? 

I conceive the law to be clear, that it is not the 
transient residence, by coming one morning and 
going away the next day, which constitutes a re¬ 
sidence, to which the lex loci can be applied; so as 
to give a jurisdiction to the law, and cause it to 
take cognizance of a marriage celebrated there. 

It is certain, that domicil, or established residence, 

(that is, such a kind of residence as makes the party 
subject to the laws of that country) may have that 
effect; and, with respect to persons so domiciled, 
the laws of the country must be adhered to in con¬ 
tracts made there. This was the case of Scrimshire ,* 
all the proceedings of the Court of France were 
laid before the Court. I remember it, though it 
was a long time ago j and I was counsel for the 
lady. The mother of the young man was at 
Bologfie, where they had goifh animo morandi. It 
was stated in all the proceedings, that they were do¬ 
miciled in France ; he went there to reside for pur¬ 
poses of education, and did reside there; and the 
mother continued to reside there, till she obtained the 
sentence that was pleaded in the Consistory Court. 

I do not in the least call in question that deter¬ 
mination in the Consistory Court. Every man 
has allowed the great and extensive knowledge of 

the 
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HARroiD V. the Judge ; but he founded his judgment upon 
the sentence given in that Court, which had 
ad/vc. 1776. assumed jurisdiction^and had a right to assume it; 

he paid all respect to the judginen.t, and upon 
that he gave his opinion that the party suing should 
be dismissed. 

There was a sentence then in that case given 
in a competent Court, trying the question in a 
country where the parties were domiciled and set¬ 
tled. But what is tliis case ? The parties arrive 
at Ypres the 21st, are married and go away on 
the 22d. And so strong is that circumstance 
felt, that it is pleaded in the 14<th article of 
the libel, “ that neither the said F, M. Harford^ 
“ nor Robert Morris, ever was a subject of the 
“ French King, nor of the Empress Queen, or of 
“ the States General of the United Provinces, nor 
“ were resident in the said city of Ypres'* The 
counsel have argued that there was no residence, 
that the residence in both places was fictitious, 
and merely for the purpose of this marriage. Can 
that give jurisdiction to the Courts of Ypres and 
Denmark, if the residence was such as to be called 
no residence there, and was only for the sake of 
this marriage,if they were transient passeii> 
gers, voyageurs, not going into the country with 
a view of becoming subjects of that country. And 
here I must observe, that I do not mean that every 
domicil is to give a jurisdiction to a foreign coun¬ 
try, so that the laws of that country are necessarily 
to obtaiii and attach upon a marriage solemnized 
there; for what would become of our factories 
^tbroad, in Leghorn or elsewhere, where the mar¬ 
riage is only by the law oi' England, and might 
be void by the law of that country ; nothing will 
be admitted in this Court to affect such m«'irriages 

so 
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so Celebrated evert where the parties are domiciled ; Hariobb ». 
but where the parties are not domiciled, and only 
going, r will not sjty to evade the laws of this 2dncc.i778* 
countiy, as that is an improper expression, but to 
celebrate a marriage there, by tjie laws of this 
country, it shall riot be affected by the marriage ^ 
act, from which persons are expressly exempted 
that fire beyond the sea. Can such a iriarriage then 
be called in question in this Court ? I cannot say 
tliaty any more than I can say a Scotch marriage 
shall be called in question, to affect the rights of so 
many people married under the notion of the mar¬ 
riage act not reaching them, where they mutu¬ 
ally contracted themselves. If there is nothing in 
this case, which shews that Mr. Morris can legally 
be accused of violence or any misbehaviour, such 
as will affect a marriage, — if there is nothing con¬ 
trary to the laws of England^ and if the laws of 
foreign countries (however clear) do not reach this 
case, because the parties are not subjects there, 

I cannot say that it is contrary to the law of 
England. There was no inhabitancy in the pro¬ 
vinces of Flanders, nor of Holland, nor the United 
Netherlands, but on the contrary, they went as 
subjects to the crown of Great Britain, and must 
be considered as strangers there. The question 
then must depend chiefly upon this, whether 
according to the laws of Great Britain, by which 
they are obliged to regulate themselves, they have 
done the same as in Great Britain would be 
considered as a good and lawful marriage. The 
very plea states, that it was not against the laws 
of Great Britain, What am I to conclude from 
thence ? If the suit on this marriage had been 
brought at Ypres, or in Denmark, the Courts of 
those countries would not have tried it there. They 
VOL, ir* f F would 
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would have said, we have nothing to do with yoUr 
you are not our subjects.” .And so the Danish 
lawyer has expressed himself in giving his opinion. 
I am told also by the counsel, that the Danish resi¬ 
dence was as fictitious as the other; and I take it to 
be so; as the plea asserts that Mr. Morris falsely 
stated himself to be an inhabitant oiDenmarkf and a 
freeholder of Wandsheck^ where he was said to reside. 

This is then a case, which may be determined 
upon the libel; there is nothing affecting this 
marriage from the general law, from the Jus Gen¬ 
tium, and nothing contrary to the law of England* 
The law's of Yprcs and Denmark do not reach the 
case ; and they ought not to be pleaded upon it. 

I do not say that foreign laws cannot be re¬ 
ceived in this Court, in cases where the Court 
of that country had a jurisdiction; or that this 
Court would not determine upon those laws in 
such a case. But I deny the lex loci universally 
to be a foundation for the jurisdiction, so as to im¬ 
pose an obligation upon the Court to determine 
by those foreign laws. I think it extremely ma¬ 
terial that a question of tliis nature should be deter¬ 
mined at once. I hope it will go to the Delegates, 
that it may quiet every question of this sort. I 
must declare again, though I respect and shall do 
every thing in my power to carry into execution, 
that excellent law, the marriage act, I never will 
interpose, as a Judge of this Court, judging ac¬ 
cording to the laws of this country, in cases of 
marriage, to carry the restraints of that act, further 
than the law intended they should be carried. 

I will only add, that if foreign Courts have juris¬ 
diction, they are open. Why does not the party 
go to them ? Every Court may determine where it 
has jurisdiction. If they have none, it is absurd 

to 
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to say that the Ecclesiastical Court here should 
determine, by the laws of that country, which has 
no jurisdiction. One or the other has jurisdiction. 
Therefore take which you will,—it is impossible 
for the laws of another country to be the rule 
of this Court. I do not say, that foreign law 
cannot in any case be considered; but the case 
must be extremely clear, as clear as in that which 
was before Dr. Simpson^ in Scrimshire's case.. 
There was evidence of jurisdiction assumed and 
exercised, and for good reasons. The whole of 
the proceedings in France were transmitted to the 
Court j and when that is done, the Court will de¬ 
termine upon the operation and force of such sen¬ 
tence so introduced; but what danger would there 
be to the subject to make questions of this sort 
determinable by foreign laws ? I put it upon the 
clear proofs which appear upon the libel itself, 
without taking advantage of the words of the 
libel, and with reference to the substantial cha¬ 
racter of the marriage there described, I cannot 
find any precedents, which can possibly lay a 
foundation, for adducing the law of that country, 
where the marriage was actually celebrated in the 
manner which appears in this case. 

Suppose a man goes to Calais, marries there, and 
comes away the next day, I should hold that a 
good marriage, according to the laws of this 
country. That is as much a good marriage, and 
as agreeable to the law, as a marriage in Scotland. 

I shall never think it my duty to enter into the 
laws of France or Demmrk, to apply them in such 
a case as this; for all the foreign laws, as the 
several advocates have said, relate to subjects, and 
to people to be considered as subjects; and these 
people are not so to be considered, even upon their 
own shewing. Upon the arguments which I have 

F p ^ heard, 
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heard, therefore, and upon every view which I c<e 
form of this ease, there appears to be no foundation 
in law for this libel, — and therefore I reject it. 

An appeal was prosecuted to the High Court of Delegates, 
and a full commission was granted, consisting of three Spi¬ 
ritual Lords, the Archbishop of York {Markham), the 
Bishop of Rochester {Thomas), and the Bishop of Peterho- 
rmigh'i {Hinchclijffe). —Tliree Temporal Lords, the Earl of 
milsborotigh, Earl of GaUofway, and Lord Sandys. Three 
,ludges of the Common Law Courts, Mr. Justice WiUes, 
Sir Beaumont Hotham, Sit James Eyre, —Three Civilians, 
Peter Calvert, LL.D. Dean of the Arches, Sit James Mar¬ 
riott, Knight, LL.D. Judge of the Admiralty, WiUiam 
Macham, LL.D. 

Counsel for Miss Harford, the King’s Advocate, Dr. 
Wynne i the Solicitor General, Mt, Mansfield} Mr. liuen- 
yon. Dr. Compton, anil Mr. Dunning ,—For Mr. Morris, 
Mt. Bearcrqft, Mr. Arden, Dr. Harris, Dr. Bever, Dr. 
Scott, and Mr. Erskine. 

On 28th February 1781, tlie Court reversed the sentence 
of the Court below, and admitted the libel and retained the 
principal causes and on the 21st May 1784, the cause bav^ 
ing been fully argued on the proofs, &c. the Delegates pro¬ 
nounced the said pretended marriage, howsoever had ani 
solemnized, 8fc. null and invalid. 

In Fust v. Bowerman, Arches, 22d February 1790, the 
Court adverted to the grounds of that judgment, and 
observed;—“ The case of Harford v. Morris, was that 
of the marriage of a girl above the age of legal con- 
sent, but taken from school by one of her guardians; it 
was argued on the law, as void by the lex loci. But the 
** Judges during the argument desired the Counsel to con- 
** sider, whether the marriage might not be declared void on 
the ground of force and custody. That point was argued 
by order of the Couii;, and it is well known, that the deci- 
« sion passed ultimately on that principle.” 

It had been said in argument at the bar, and was not 
contradicted by the Court, “ that Mr. Baron E^e was un- 
derstood to have said, that he felt great difficulty on the 
“ other point.” 
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MIDDLETON JANVERIN, 

FALSELY CALLING HERSELF MIDDLETON. 


'J'HIS ^as a suit of nullity of marriage brought arches. 

by Edmund PytU Middleton against Martha ^ 
Janverin, calling herself Middleton. The marriage 
was had between the parties at Fumest in Flanders. Marriage of 
The case was argued by Sir John Nicholl and 
Dr. Laurence on the part of the husband: and by according to 
Dr. Arnold and Dr, Swabey for the wife. 


Judgment. 

Sir W. Wynne. — This is a suit of nullity of 
marriage, brought before me by letters of request 
from the chancellor of Winchester^ by Edmund 
Pytis Middleton, against Martha Janverin, falsely 
calling herself Middleton. The facts pleaded in 
the libel,«and admitted in the personal answers of 
Martha Middleton, are, “that EdmundFytisMiddle- 
“ ton, then a minor, between the age of sixteen and 
“ seventeen, (his father being dead, and his mother 
married to a second husband), was, in the month 
“ December 177b, sent to the town of St. Omer, 

“ in French Flanders, for the purpose of education, 
“ and of learning the French language; that he 
“ arrived at St. Omer on the 25th of December' of 
“ that year, and there became acquainted with an 
“ English woman of the age of twenty-eight years, 
“ who at that time lodged and boarded at a private 
“ house at St. Omer. On the 28th of March follow- 
“ ing, they set but with two English ladies for 
“ Atistrian Flanders, in order to procure a marriage, 
“ and arrived at Fumes^ which was then one of the 

F F 3 ** barrier 
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barrier towns under the dominion of the empress 
queen, but, T)y virtue of the treaty of Utrecht, was 
at that time garrisoned by a body of troops in the 
service of their High Mightinesses the States 
General; that they arrived at an inn on Easter 
Sutiday,awA that, very soon after their arrival, one 
of the ladies enquired, whether there was njt a 
minister who married English persons there, and 
was informed, that Mr. Vanderbrugge, minister 
of the Dutch garrison, had married several 
English people there, or to that effect.” 

She further answers, “ that although she was 
present when the said conversation passed, that 
she did not understand the same, because such 
conversation w'as carried on in the French lan¬ 
guage, which she did not understand ; she says, 
that about eleven o’clock in the morning of 
Easter Sunday, the 30th of March 1777» she, 
with the said Edmund F^its Middleton and two 
English ladies, went, with the landlord of the inn 
as a guide, to the house of Mr. Vanderbrugg^, 
who was, as she believes, a priest or minister in 
holy orders of the Calvinistic or Lutheran 
church; that on her arrival there, Mr. Vandcr- 
brugge was informed by one of the English 
ladies, that Edmund Pytts Middleton and this 
Respondent were desirous of being married by 
him, and that he did celebrate a marriage be¬ 
tween Edmund Pytts Middleton and this Respond¬ 
ent, in a room in liis house, in the presence of 
the two English ladies, and a man who officiated 
as clerk on the occasion ; and she believes that 
such marriage was solemnized in the Dutch 
language, and that Edmund Pytts MiddJeton, 
the two English ladies, and herself, were then all 

“ ignorant 



CONSISTORY COURT OF LONDON. 439 

* ignorant of that language; that the marriage *• 

“ was solemnized without any publication of 
“ banns, licence, or dispensation previously oh- 
“ tained, and that it was had without the know- 
*' ledge of his mother or her husband, but whether 
** he had any guardian she does not know. She 
" says, that after the solemnization of the marriage, 

“ they quitted Fumes, and proceeded together to 
“ Nieuport, where they staid all night; and on the 
** day following went to Bruges, and from thence 
“ to Lisle, and returned to St, Omer about a week 
** after they had quitted it She says, that during 
“ the journey from Fumes to St, Omer, it was pro- 
** posed by this Respondent to F^dmumd Pytts 
“ Middleton, that, on their return to St, Omer, no 
“ notice whatever should be taken by either of 
them of the aforesaid marriage so had and 
“ solemnized between them, and accordingly they 
“ did not take any notice of such marriage; that 
“ they never lived or cohabited together, nor 
“ owned and acknowledged each other as man and 
“ wife at St. Omer, but that each of them lived, as 
“ before, apart, in tlieir respective boarding-houses.” 

She further says, “ that she did not return to 
“ England, but remained at St. Omer until about 
“ the 31st of May 1777f when she left that place, 

“ and arrived in England on the 3d June follow- 
“ ing; and she believes, that Edmund Pytts Mid- 
“ dleton remained at St. Omer until about the 
“ month of October 1777* when he also returned to 
England ; — that after that he frequently visited 
“ the Respondent, and at such times often earnestly 
“ requested her to keep the marriage a secret, 

“ alleging that he had reason to believe that Edr 
“ mund Pytts, who was his uncle and godfather,. 

F F 4 “ anti 
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Miooleton V. and intended to give him a considerable fortune* 
janveein, be much displeased and offended at him, 

sist Nov. in case he should hear that he was married to this 
ft Respondent, and therefore she continued to ieep 
“ the marriage a secret from the said Udmund 
“ P^tts ; and this Respondent believes, that about 
the beginning of I 78 O, the said Edmund Pytts 
“ Middleton went to the E,ast Indies^ and has ever 
“ since resided there, and that sjie has always rcr 
“ mained in England^ and considered herself and 
“ claimed to be the lawful wife of Edmund Pytts 
Middleton; and that since he has been in the 
E.ast Indies she has written and sent several let^ 
“ ters to him there, expostulating with him on his 
“ cruel and neglectful behaviour towards her, and 
“ entreating him to remit her some reasonable 
maintenance as his lawful wife, but this Re- 
“ spondent never received any answers to either of' 
“ the said letters.” 

Mrs. Catharine Hansard^ the mother of Mr. 
Edmund Pytts Middleton, says, that about October 
1777 her son returned from Prance to England, 
and continued from that time until the beginning 
“ of 1780 constantly resident with her and her hus^ 
band; and during that time, the defendant, 
“ Martha Janverin, never lived or cohabited with 
“ her son as husband and wife.” Mr, Hansard 
deposes to the same effect. 

The libel, after stating the facts of the case, 
pleads, “ that the town of Furnes was one of the 
“ barrier towns of their High Mightinesses the 
“ States General, and that there was a church or 
“ chapel there for the use of the garrison; and 
“ further states, that by the laws and ordinances of 
“ the States General in X580, and by the resolutions 

6 «datetl 



CONSISTOKY COURT OP LONDON. 441 

dated March 13th, 1656, relative to the edict miodiitoit ». 
published by the Emperor Charks 5th in 1540, 

* all of which are now in full force, it is declared, aist jv<w. 

** * that marriages can in no way stand valid, with^ 

“ out the previous knowledge of the free state of the 
** contracting parties, and without the consent of 
“ the fathers, mothers, parents or guardians of the 
** parties, and that, after publication of banns on 
“ three several Sundays in the place of the parties 
domicil, or legal dispensation of such publication 
“ being otherwise procured ;* and that by the de- 
“ cree of the Council of Trewl made in 1563, which 
is received and obeyed as law in all the Aus^ 

“ trian Low Countries, ‘ All marriages which are 
“ not solemnised by the Proprius Parochus, or 
“ Priest of the place, where the parties, or orie 
of them, have their residence, or by some other 
“ Priest, with the licence of their own Priest, or of 
“ their Ordinary, are declared to be null and void ;* 
and that by the laws of their High Mightinesses, 

“ as well as of the Austrian Low Countries, the 
“ said pretended marriage of Edmund Pytts Mid- 
“ dkton and Martha Janverin was and is null and 
void.” 

In proof that this is the law of the United 
Provinces, to which this garrison in March 1777 
was subject, they have examined four gentlemen, 
who are advocates, practising in the Court of Judi¬ 
cature at the Hague, and have been so for twenty 
years; and they have also examined four gentlemen 
practising in the Courts in Austrian Flanders, both 
with respect to the law and the governing powers, , 
under the circumstances pleaded in the libel j and 
they conclude, “ that by the laws of the United 
Provinces of tlie Low Countries, and the ordi- 

** nances ' 
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MlOOLeTON V. 
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1802. 


** nances of the states of Holland in 1580 and 1655^ 
** there is no doubt but that the mariiage is null 
“ and void on three grounds; first, 6n account 
“ of the incompetency of the minister who cele- 
brated the same j secondly, on the minority of 
“ Edmund Pytts Middleton j thirdly, from the want 
“ of publication of banns.” 

It has, however, been said, that evidence of 
opinion that such is the law, is not that evidence 
of the law which the Court ought to require, but 
that it ought to have had an authentic exemplifi¬ 
cation of the laws and ordinances of those countries. 
Now, I think, to obtain that at this time of day 
would not be a very easy thing; the decrees of the 
Council of Trent are in print, and in every body’s 
hands; and the particular parts of the laws, which 
are referred to by the advocates, are copied into 
their opinions, therefore, I think, there is every au¬ 
thentication, and every ground the Court can have, 
to believe that such ordinances and such laws as 
they mention, were actually by proper authority pub¬ 
lished, and were, at the time in question, valid and 
in force. To be sure, the best evidence would 
be a sentence of a Court of Judicature of those 
countries. In the case of * Scrimshire v. Scrim- 
shire that was obtained ; but in this case that would 
be impossible, because neither of the parties resided 
in the place where the marriage was performed, 
even for a day, but came away directly j—more 
particularly, considering how long it is since the 
transaction passed, and the revolution which has 
taken place there, it would have been impossible 
to have obtained any sentence of a court of judica¬ 
ture on the subject. 

* Vide supra, p. 395. 


It 



CONSISTORY COURT OF LONDON. 


It, however, seems to me, that the opinion given Middletow v, 
in this case by eight gentlemen well acquainted 
with the laws of those countries, (and they have 
stated themselves, upon their oaths, to have been 
in official situations which they describe), is the 
best evidence, that can be given, of what was the 
law of those countries at the time of the transac¬ 
tion ; and I am convinced by it, that by the decrees 
of the council of Trenf, and the laws of Holland^ 
to which this garrison was subject, the marriage 
in question is absolutely null and void, as is de¬ 
clared by those persons. ♦ 

It is however contended, that admitting the law 
to invalidate the marriage in those countries, yet 
that is not the law by which this case is to be 
decided in this Court. It is not the Ux loci 
where the marriage ceremony is performed, which 
is to determine the question, but you must find 
out some other law, and that is declared by the 
counsel for Mrs. Jawoerin to be the law of England. 

Now, in respect to the lex loci having been 
adopted as a rule, I think the case of Compton v. 

Bearcroft proves it very strongly. In that case 
the * Court of Delegates affirmed the rejection of 
the libel which was given in against the marriage, 
on diderent grounds, as I have understood, from 
those which were taken in the Court of Arches, 
and because the marriage was a good marriage in 
Scotland, and if all facts pleaded in the libel 
were proved, the marriage could not be pro¬ 
nounced void under the marriage act; in which 
it is expressly declared that it shall not extend 
to Scotland, On those grounds it was, as I have 
understood, that the Delegates rejected the libel i 
the case of that marriage was therefore determined 


* Vide infra, p. 444. 
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»• by the lex loci. Those persons having gone to 
Scotland^ and been married in a way not good in 
aist Nov. England but good in Scotland, and not affected by 
the marriage act, were considered to have con¬ 
tracted a valid marriage. * 

But the case of Scrimshire v. Scrimshire, which 
was determined in 1752, was a direct and positive 
sentence upon the merits of the case, which can¬ 
not 

There is a difference in the account of that judgment 
explained here, and supra p. 430. 

The form of pronouncing judgment in the Court of Delegates, 
without any declaration of the grounds of the sentence, may have 
given rise to adifferent construction of the opinions of the judges 
on this point. The libel, which is here introduced, will shew 
the ground on which the nullity was originally alleged, on the 
principle of holding English subjects, going to Scotland to evade 
the provisions of the Marriage Act, to the consequences of that 
act. That appears to have been the gist of the libel and of the 
arguments, so far as they have been traced in a very imperfect 
note. When that point was overruled, and the libel deemed in¬ 
admissible on that ground (a), in which the Court of Delegates 
concurred with the judgment of the Court below, it might not 
be material to declare whether the law of Engbind, as explained 
by Sir G. Hay, or the law of Scotland as here stated, was sup¬ 
posed to be operative. In this manner the difference of construc¬ 
tion' may have arisen. The libel .pleaded,—The marriage act, 
** and the minority of the lady, and want of consent, and that 
“ on 13th March 1762, a marriage was had and performed in 
** the dwelling-house of Thomas lJuddlestein, a cook and con- 
** fcctioner at Dumfries, in North Britain, by Richard Jameson, 
** the minister, or pretending himself to be the minister of the 
“ English chapel at Dunfries, who then lodged in the hohse of 
“ Thomas Huddleslein, in whose lodging-room the marriage 
“ was so performed between Edward Bearcroft, of Droitwich, 
** in Worcestershire, and Mafia Catharine Compton of Haripury, 

** in Gloucestershire, without publication of banns, and with- 
** ,ou^ any licence being had and obtained for the solemniza- 
** tion of the said marriage, from any person having autho- 
city to grant the same, and that neither E, Bearcroft nor 

“ M. C. Comp^ 

(a) Arches, 16th Fdt. 1767. Libel rejected by Sir George Hay, sentence af¬ 
firmed by Court of Delegates, 4th/’eft. 1769. — Judges Delegate, Gould, J. 
Perrott Baron, Aston, J. Drs. Duearel and Clarke, 
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not be distinguished from the present, except by 
the different residence of the parties. Mr. Scrim- 
s)ure was a bachelor, of the age of; eighteen, and- 
Sarak Jones of the age of fifteen ; and being at 
Boulogne in France, they were joined together in 
holy matrimony, according to the jites and cere¬ 
monies of the Chmch. oi England, That cause 
began as a suit for restitution of conjugal rights^. 
An allegation was given in reply, “ that his mother 
** had been in France for some time; that he, about. 
**. thirteen or fourteen days before, went over to 
** visit his mother; and there met with twq Irish 
“ officers, by whose interference this marriage was 
“ procured. That in order to obtain a sentence 
“ against the marriage, a suit of nullity had been. 
“ promoted by his mother at Boulogne ; it went 
** on for a short time there, but the Court re- 
** fused to call in what is called the act of mar- 
“ riage. That in the year 17^9, an appeal was 

iff. C. Compton eirer was resident in any part of North Britain. 
** But site the said M. C. Compton^ in the beginning of March 
** 1761, went from the house of JbAn £>a26y, her testamentary 
“ guardian in Berks, to pay a visit to her brother. Sir IVUliam 
“ Compton, at Henslip, in the county of Worcester, and he 
“ dying, she left that place and went to her mother at Hart- 
“ puty, in the county bf Gloucester, and from thence went, uti- 
known to John Dolby, aud without his consent, and without 
the knowledge of her other testamentary guardians, with 
** E. Beareroft, on or about the 6th March 1762, to Dumfries, 
** to be married ; and that they were married there as aforesaid 
♦* merely to evade the laws of this realm, and returned into 
England on the same day,, and proceeded to the house of E- 
“ Beareroft, at Droitwich, and were never in North Britain, but 
“ during the time of the journey, and for the purpose of tin; 
“ marriage.” The certificate' of marriage was also pleaded in 
these words ; I certify, that I married, after the manner of 
•* thet Church of England, Edward Beareroft, and Maria Catha- 
•* Tine Compton. (Signed) J. Jameson, Minister of the English 
Chapel at Dumfries." The prayer of the libel was, “ that the 
“ marriage might be declared null aud void, pursuant , to the 
said act for clandestine marriages*'. 

** carried 
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midolutonp. ti carried to the Parliament of* Paris, That 
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* there two sentences were obtained: one in 
2irt Av». c< a criminal form, by which the minister and 

“ the. officers were condemned for nine years to 
the galleys \ and another pronounced the mar> 
“ riage to be null and void.” In the suit here, 
the validity of the marriage was thus brought in 
question, and the Court pronounced against it, 
and dismissed Mr. Scrimshire, It cannot be de¬ 
nied that this was a sentence whicli proceeded 
entirely upon the laws of France, If the mar¬ 
riage had passed in this country, in the year 
celebrated by a Priest of the church of Rome, 
according to the ceremonies of the church of Eng- 
landf it would then have been a good and valid 
marriage by the law of England ; but the law of 
France being different, it was set aside. It is said, 
that was a single case, resting only on the opinion 
of one Judge, and that there was no appeal. But 
I also remember to have heard, that the judg¬ 
ment was founded on great deliberation, and that 
Lord Chancellor Hardwicke was consulted on it. 
In the case of Butler v. Freeman * Lord Hard- 
wicke is reported to have said, that if the mar- 
“ riage is not good by the law of the countiy 
“ where it is celebrated, it is not good at all,” and 
the Reporter adds, that it had been lately so de¬ 
termined in the Court of Delegates; but, I appre¬ 
hend, that was a mistake in the Reporter, mention¬ 
ing the Court of Delegates for the Consistory Court. 

Upon, this ground I think the true principle 
to be, that if the marriage is had abroad, and is 
not^good there, as being contrary to the laws of 
the country in which it is had, it is not to be held 


* Ambler, 313.; see also a similar dictum of Lord ffardwicie long 
before, A.D. 1744, 1 Atkyns, p. $0. 

good 
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good by the law of this country. It is said that there MwDiETOH ». 
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IS a difference between this case and that of Scrim- _L 


shire v. Scrimshire, that there was in that case a 
residence of one of the parties fully established ^ 
whereas these parties were only three days in 
the country where the marriage was performed; 
that in that case they were JEnglish subjects, 
with a considerable property in England^ where 
they were to return for the enjoyment of all 
privileges and rights under the marriage so cele¬ 
brated. But the residence of the young man had 
not been of fixed continuance, but was for a few 
days only, though his mother and family had been 
resident at Boulogne about two years before the 
transaction. The young lady had been there oply 
eighteen months, and for educa'tion; therefore 
1 do not see, that this circumstance of residence 
makes any substantial difference from the present 


case. 


It is however contended that it does $ —^^and that 
these parties having been but a few hours in the 
place, that will not give the law of the place a power 
over them j and therefore the lex loci either <ff Flan¬ 
ders or of Holland will not have any efiect upon 
the present case. Then what will? Can it be 
said, that it will require some new rule to affect it ? 
If this marriage is not to be judged by the laws of 
Flanders or of Holland, then by what law is it to 
be j udged ? The counsel say, “ it must be j udged 
by the law of England** What was the law of 
England, in 1777 ? that if a marriage is had without 
the consent of parents or guardians, or publication 
of banns, (either party being a minor) it is null and 
void by the marriage act. I know no other law of 
England on the subject since 17^3. But it is said, 
that act cannot fake effect in this case, because 

there 
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Middleton v. there is an express ercepticn thait it shall net extend 
JAK7HIN. Scotland, or any marriage had abroad. Tbe re'a^htl 

aist^jv^. of the exception as to marriages had abroad is per- 
fectly clear. The act could riot extend to them; 
for if it were held that an Englishman abroad can¬ 
not marry withdut the solemnities required by the 
act, he could not marry there at all, for it is im¬ 
possible t6 have those solemnities observed in a 
foreign country. But the exception with respect 
to Scotland was of another kind: 1 am old enough 
to remember the passing of that act; and I recol¬ 
lect well that there was an intention at the time, 
of introducing another act of Parliament, which 
was to extend to Scotland; but by the Act of Union, 
theistate of religion is not to be touched, it is to 
remain exactly as it was, and therefore there was 
a difficulty arising out of the Act of Union in ap¬ 
plying the marriage act to that country. 

The only law of England as to marriage is the 
marriage act: it cannot by that law be said that 
a marriage is good which is not had according to it. 
It is true that a marriage had abroad is not within 
that act. ^ut it does not follow from thence that 
it is good by the law of England* For, as I have 
before said, I know of no other law of 
but that. And the question will be, wheher it be 
good by the law of the country in which it was 
celebrated. I am clearly of opinion that this mar.> 
riage, which was had in the manner I have 

stated, does not^amount to a Valid and legal mar- 
riage.r It is not so by the law of the counUy in 
which it was celebrated f it is not so by the law 
of riiis country, and therefore I pronounce it to be 
nuU and Void. 
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The DEPOSITIONS of WITNESSES, and other 
Evidence, in the Cause of Dalrymple v, 
Dalrtmple, supra p. 58. 


28th March 1809* 

DAME CHARLOTTE JOHNSTONE, Wife of Sir John 
Lowther Johnstone, of Portman Square, in the County 
of Middlesex, Baronet, aged twenty-six years, a Witness, 
produced and sworn. 


1. JL O the first article of the said Libel the Deponent saith, that 
ahe is the sister of Johanna Dalrymple, formerly Gordon, Party 
in this Cause, and that in or about the month of March, in the 
year 1804, whilst the Deponent and her said sister were living 
with their father Charles Gordon, Esq. at his house in St. 
Andrew’s Square, in the City of Edinburgh, in Scotland, an 
acquuntance commenced between the articulate John William 
Henry Dalrymple, Esq. Party in this Cause, (who was then 
a Lieutenant in his Majesty’s ^fth Regiment of Dragoon Guards, 
stationed at Piersbill Bwracks, near the said City of Edinbmgh, 
in Scotland,) and the Deponent’s ssud sister, by the smd John 
William Henry Dalrymple visiting at the house of their smd 
fiilher, Charles Gordon, Esq. and when such their acquaintance 
commenced, the said Johanna Dalrymple, then Gordon, was a 
Spinster, upwards of twenty*one years of age, and, as the Depo- 
nent believes, was free from all matrimonial contracts and en« 
gagements; and he, the sud John William Henry Dalrymple, 
was a Bachelor, aged about nineteen years, and for aught the 
VOL. II. Deponent 
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DAME Deponent knows to the contrary, he was also free from all matri- 
CHARLOTTE monial contracts and engagements; and a short time after the 
JOHysTOMB. acquaintance of the said parties commenced, they became ex¬ 
tremely familiar and intimate, and there appeared to be a great 
flirtation between them, insomuch that tlie Deponent had no 
doubt but that the said John William Henry Dalrymple had made 
his addresses to the said Johanna Dalrymple, then Gordon, in 
the way of marriage, but the Deponent was kept in ignorance, 
by her said sister, of her having accepted such the courtship 
and addresses of the said John William Henry Dalrymple for 
some time, and when the Deponent used to ask her said sister as 
to her intentions in respect to her becoming the Wife of the said 
John William Henry Dalrymple, she used to laugh it off, and 
never give the Deponent a direct answer thereto. And the 
Deponent further saith, that though, in the month of May, in the 
said year 1804, she did not doubt from the flirtation that was 
kept up between the said John William Henry Dalrymple and 
the said Johanna Dalrymple, then Gordon, (and which she saith 
was carried on secretly and unknown to their respective fathers,) 
that they had a Tie upon each other from some promise entered 
into by them, so that neither of the parties could marry any other 
person without each other’s permission; yet tlie Deponent had 
no knowledge of the said Parties in this Cause having respectively 
signed and exchanged a written Promise of Marriage with each 
other at that time. And she further saith, that in the last week 
of the said month of May 1804, she went from*her said father’s 
house in St. Andrew’s Square, Edinburgh, where she left her 
sister Johanna Dalrymple, then Gordon, and the rest of the 
family, to go on a visit at North Berwick, and did not return 
therefrom till about the middle of the month of June following, 
when she found the said family, and, amongst them, her said 
sister Johanna Dalrymple, Party in this Cause, at her smd father's 
country seat at Braid, about three miles from Edinburgh; and 
the Deponent therefore knew nothing of what passed between 
the said John William Henry Dalrymple and Johanna Dalrymple, 
formerly Gordon, his wife, during the time sh^ the Deponent, 
was so as aforesaid absent on such visit, for the said Johaima 
Dalrymple did not make the Deponent her confidante. And 
the Deponent also further saith, that she and her said sister 
Johanna Dalrymple, formerly Gordon, used to sleep together in 
their said father s house; and that in the house l^raid afore- 
paid there was a dressing-room which was solely used by the 

said 
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said Johanna Dalrymple, formerly Gordon, (the way to which 
was through their said bed>room,) and there was another dressing- 
room which was always used by the Deponent; and in the latter 
end of the month of June, and beginning of the month of July, 
in the said year 1804, the Deponent, from having heard it report-) 
ed that the said John William Henry Dalrymple had been known 
to go late at night to the Deponent’s said father’s house at Braid, 
and had been seen coming therefrom early in a morning, was, 
on talking to her said sister Johanna Dalrymple, formerly Gordon, 
on that subject, led to suspect that, from what her said sister 
said at the time, that she had sometimes concealed the said 
John William Henry Dalrymple in her said dressing-room, but 
^ the Deponent never saw or heard him either go into, or come 
out of, the said dressing-room, and never heard any noise therein 
which led her to suppose he was there, and never actually knew 
of his being therein; neither did she ever miss the said Johanna 
Dalrymple, formerly Gordon, from her bed during the time she 
was in the habit of sleeping with the Deponent; and although 
the Deponent did, nevertheless, suspect that the said John 
William Henry Dalrymple had at some time, or times, (though she 
knew not when,) been in her said sister’s dressing-room, yet the 
Deponent never did imagine that they had consummated a 
marriage between them in the said house, or at any other place, 
nor did the Deponent know or consider that they the said 
John William Henry Dalrymple and Johanna Dalrymple, formerly 
Gordon, had evchanged acknowledgements in writing of their 
being lawful husband and wife, or luui crintracted or bound 
themselves to each other according to the law's, ilsugcs, and 
customs of the kingdom of Scotland in respect to marriages, for 
the Deponent never, till after the proceedings in this Cause had 
commenced, knew or heard that they the said Parties in this 
Cause had exchanged written ncknowledgemeiits of their being 
lawful husband and wife, and had consummated tlieir marriage, 
but, on the contrary, always, till very lately, conceived that they 
the said Parties in this Cause had merely entered into a written 
promise with each other so as to have a Tie upon each other 
that neither of them should marry another person without the 
consent of the other of them : and although the Deponent did 
very fiequently (after she understood the said Parlies had 
entered into such written promise with each other) in her letters 
to her said sister address her as Mrs. Dalrymple, and did idso 
prior thereto call the said John William Henry Dalrymple 

;i 2 “ Brother 
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** Brother Dal.;” yet she saith she only did so jocularly, uid not 
from a belief at that time of their being husband and wife; and 
even so late only as last January was a twelvemonth, when the 
Deponent was in Scotland, and her sister, the said Johannat 
Dalrymple, was on a visit to her at BalincreilT, near Edinbuigh, 
the Deponent, in conversation with her said sister, took occasion 
to ask her when she meant to become Mrs. Dalrymple? to 
which she answered, “ You shall never see me Mrs. Dalrymple 
or to that effect. And the Deponent lastly saith, that the afore> 
said acknowledgement, or contract of marriage, so entered into 
and exchanged between them the said Parties in this Cause, was 
kept a secret by them, and they never appeared familiar with each 
other but when they were not in company, for when they were 
in company at the Deponent’s said father s house, the same dis¬ 
tance was observed by the said John William Henry Dalrymple 
towards the said Johanna Dalrymple, formerly Gordon, as to¬ 
wards the Deponent, or' any other person; and they were not, 
to the Deponent’s knowledge!, generally known as to be or con¬ 
sidered lawhil husband and wife, nor does she ever recollect to 
have heard the said Johanna Dalrymple, formerly Gordon, at 
any time call him, the said John William Henry Dalrymple, her 
husband, or acknowledge him as such; but she thinks, and 
is pretty certain, she hath heard him call her said sister his 
wife frequently; and further to the said article she cannot 
depose. 

2. To the second Article of the said Libel, and to the Paper- 
writings marked No. 1 and No. 2, therein particularly pleaded 
and referred to, the Deponent saith, that she of course was ac¬ 
customed to see her said sister Johanna Dalrymple very frequently 
write and subscribe her name in the course of the number of 
years they lived together, and thereby the Deponent became well 
acquainted with her said sister s manner and character of hand? 
writing and subscription, but she does not remember ever to 
have seen the said John William Henry Dalrymple write, though 
she saith she acquired a good knowledge of his manner and 
character of hand-writing from having often, during the said year 
1804, reemed notes from him, and seen letters whidi she hath 
known to have come from him. And the Deponent having now 
carefully viewed the said two Exhibits, marked No. 1 and No. 2, 
pleaded and referred to*in the said second Article, and now 
produeed and shewn to her, she suth that she verily believes 
the word* ** ond I promise the sraie,” written in this said Exhibit, 

marked 
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HHoked No. 1, and the superscription ** J. Gordon;** thereto set oAtfaf 

and subscribed, were and are of the proper hand-writing and graki.o^H'K^ 

aubscription of her stud sister Johanna Dalrymple, then Johanna Johnstokr. 

Gordon, spinster, and froin the knowledge she had as aforesaid ' 

acquired of the hand-writing and snbscription of the Sfud John 

William Henry Dalrymple, Party in this Cause,, she is of opinion, 

and believes, that the rest of the said Paper-writing, marked No. 1, 

and the name ** J. Dalrymple,** thereto set and subscribed, are 

of the proper hand-writing and subscription of the said Joltti 

William Henry Dalrymple, Party in this Cause, from the great 

similarity she observes in such writing and signature to his 

the said John William Henry Dalrymple’s band-writing; but 

she cannot take upon herself to say of whose hand-writing the • 

endorsement, ** a sacred promise” is. And the Deponent having 

carefully viewed and perused the said Paper-writing, marked 

No. 2, she saith that she is not quite so certain whetlier the name 

** J. Gordon,” thereto set and subscribed; is of the hand-writing 

of the said Johanna Dalrymple, formerly Gordon, or whether any 

part of the said Paper-writing is of her said sister’s hand-writing, 

though the said signature bears some resemblance to her manner 

and character of subscription ; neither can she, with any degree of 

certainty say, whether any part of the said Exhibit, marked No. 2. 

is of the hand-writing of the said John William Henry Dalrymple, 

Party in this Cause, though she thinks that the two first lines 
thereof, and the date and subscription thereto, '*May 28th, 1804,” 

J. Dalrymple,” bear a very strong resemblance to his manner 
and character of hand-writing and subscription; but she hath 
not the least doubt, and does verily believe, that J. Dalrymple 
and J. Gordon, who appear to be Parties to the said two Exhibits, 
marked No. 1. and No. 2, and John William Henry Dalrymple, 
and Johanna Dalrymple, his wife, formerly Johanna Gordon, 
spinster, the sister of the Deponent, and the Parties in this Cause, 
were and are the same persons, and not divers: and further to the 
said article she cannot depose. 

3. To the third article; of the said Libel the Deponent saith, 
that the marriage pleaded in the first article of the said Libel 
on which she is examined, to have been entered into between 
-the s^ John William Henry Dalrymple and Johanna Dalrymple, 
formerly Gordon, Parties in this Cause, was so entered into as 
she is certain, and also (if cmsummated) was so consununated 
without the knowledge or privity of their respective parents, for 
it was kept wholly « secret from both fiimilies that sudi a nfor- 
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DAME •■wge had been entered into, and further to said article she 
chahlotte cannot depose, save that the said Johanna Dalrymple, formerly 
JOHNSTONE. Gordon, continued and resided at the house of Charles Gordon, 
' ’ Esq. her fuher, and passed under her maiden name of Gordon, 

till the proceedings in ^lis Cause were commenced: and further 
she cannot depose, 

4. To the fourth article of the said Libel tlic Deponent saith, 
that she well remembers the said John William Henry Dalrymple 
^vent to join his regiment at Dunbar, in Scotland, soon after 
or about the tiiw the marriage in (piestion in this Cause is 
pleaded to liave been entered into between the parties therein, 
after which lime ihe Deponent had reason to suspect that a 
correspondence was kept up between them, the said parties in 
this Cause; but her said sister being very secret with the 
Deponent in respect thereto, she cannot further depose to the 
said article. 

5. To the fifth article of the said Libel, and to the several Ex¬ 
hibits therein pleaded and referred to, the Deponent knows not 
to depose. 

6. 'I'o the sixth article of the said Libel the Deponent sailh, 
she knows not to depose, save that one day happening as she 
believes, sometime abput the time pleaded, (though slie can by 
no means remember the time or place when or where the 
circumstance now about to be deposed of by her took place) she, 
the Deponent, being with her sister the said Johanna Dalrymple, 
formerly Gordon, alone (whom the Deponent did not then con¬ 
sider as married) a paper-writing was produced by her said sister, 
who read the same, to the Deponent, by which the Deponent 
understood that the said John William Henry Dalrymple, and 
the Deponent’s said sister, had catered into such an engagement 
that they li.ul a Tie upon each other, so that neither of them 
could inarr)^ anj other person without the consent of the other of 
them: but the Deponent did not consider from what she heard 
read as aforesaid, that it was an acknowledgement or declaration 
of a marriage between them the saiil.^ Parties in this Cause: and 
she further saith, that at the time now deposed of, her.sawl 
sister, .lohamia Dali^niple, Party in this Cause, told the Depo¬ 
nent that she wished her to be a witness to what Mr. Dalrymple 
had w'litten (meaning the pa|jcr-writing which she had just then 
read to the Deponent) and asked the Deponent if she had any 
objection to sign such paper as a witness; to which the Depo¬ 
nent replied that she had not the least objection to do so, if it 

could 
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could be of any service to her and her said sister, saying, she 
wished the Deponent to sign it to keep him (meaning the said 
John William Henry Dalrymple, Party in this Cause) to his word; 
the Deponent thereupon replied, that if he required that to keep 
him to his word he was not worth havi^: but the said Johanna 
Dalrymple continuing to urge the Deponent to sign such paper¬ 
writing as a witness, and saying it would be doing her a favour 
to sign the same as a witness, she, the Deponent, accordingly 
did so, although she did not see the same written or sign^ 
together by either of the parties therein mentipjned: and further 
she cannot depose. 

7. To the seventh article of the said Libel and to the Paper- 
writings or Exhibits, marked No. 10, and No. 11, to the said 
Libel annexed, and in the said seventh article particularly 
pleaded and referred to, the same having been now produced and 
shewn to and carefully viewed and perused by the Deponent, 
she saith that the name and word “ Witness, Charlotte Gordon,” 
appearing subscribed and written at the bottom of the said 
Exhibit, marked No. 10, is of her, the Deponent’s, own j)roper 
hand-writing and subscription, and she knows the same thereby 
to be the very same Paper-writing by her deposed of in her 
deposition to the sixth article of the said Libel, which Paper¬ 
writing, except what the Deponent so as aforesaid wrote thereon, 
she supposes and believes is all of the pro}>er hand-writing of the 
said John William Henry Dalrymple, Party in this Cause; but 
she cannot take iq>on herself to say of whose hand-writing the 
said Exhibit No. 11. is. And she lastly saith, that she hath not 
a doubt, but does verily believe, that John AVilliam Henry 
Dalrymple and Johanna Gordon, who appear to have been Parties 
to the said Exhibit, marked No. 10.; and John William Henry 
Dalrymple, and Johanna Dalrymple, formerly Gordon, his wife, 
the Parties in this Cause were and are the same persons, and not 
divers: and further she cannot depose. 

8. To the eighth article of the said Libel the Deponent saith, 
that she remembers the said John William Henry Dalrymple left 
Scotland with his father, General William Dalrymple, in the 
month of July, in the said year 1804, or thereabouts, and came 
to England, and continued to live and reside there till about the 
month of July 1805, when hevpnt toMalla; and the Depo¬ 
nent having, in the month of January, in the said year 1805, mar¬ 
ried her present husband, came also to live in England, and in 
the course of the time between her so coming to live in England 
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and the said inontli of July, when the sud John William Henrf 
Dalryinple went to Mdta, she saw him once or twice in her own 
house, but she hath no knowledge of his having written the letters 
mentioned and alluded to in the said article to her the DeponeRt'e 
said sister, Johanna Dal^mple, formerly Gordon : and further to 
the said article she canuOT depose. 

9. To the ninth article of the said Libel, and to tlie several 
Exhibits therein pleaded and referred to, the Deponent cannot 
depose. 

*10. To the tenth article of the said Libel, and to the Paper- 
writings or Exhibits, marked No. 3, No. 4, No. fi. No. 6, No. 1, 
No. 8, No. 9, No, 12, No. 13, No. 14, and No. 15, which are 
particularly pleaded and exhibited in the 4th, 5th, 8th, and 9th 
articles of the Libel, on which she is now examined, which said 
Exhibits purjjort to be notes and letters, and have now been pro¬ 
duced and shewn to and carefully viewed and perused by the 
Deponent. She saith she is of opinion, and believes that the 
initial letters “ J. D.” to the said Exhibits, No. 3, No. 4, No. 5, 
No. 6, No. 7, No. 8, and No. 9, the initial letter “ D." to the said 
Exhibit No. 12, and the initials *’ J. D.” to the said Exhibits, 
No. 13, and No. 14 and 15, and the superscriptions thereon» were 
and are respectively of the proper hand-writing and subscription 
of the said John William Henry Dalrymplc, Party in this Cause. 
And that by the words “ My dearest sweet wife,” “ My dearest 
sweet love,’' ** My beloved wife,” and such like, as well as various 
other expressions contained in the said letters, .was meant and 
intended the said Johanna Dalrymple his wife, the Party in this 
Cause, and that John William Henry Dalrymple, who wrote, sub¬ 
scribed, superscribed, and sent the said letters, and Johanna 
Dalrymple, to whom the same were addressed, under her maiden 
name of Gordon, and John William Henry Dalrymple, and 
Johanna Dalrymple his Wife, the Parties in this Cause, were and 
are the same persons, and not divers: and further she cannot 
depose. 

CHARLOTTE JOHNSTONE* 

30th March 1809. 

Repeated and acknowledged before 
Dr. Ogilvie,' Surrogate. 


Pres. Mark Morley, 
Notary Public, 
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On the Libel end Exhibits given on behalf of 
Mrs. Dalrtmple. 

22d April 1809. 

SAMUEL HA\VK1NS, of Fincloii. in the County of 
Sussex, Esq. aged forty*nine years and upwards, a Wit¬ 
ness, produced and sworn. 

2. TO the second article of the said Libel, and to the Paper# 
writings or Exhibits marked No. 1. and No. H. therein pleaded 
and referred to, and now produced and shewn to the Deponent, 
he saith, that he hath been well acquainted with the articulate 
John William Henry Dalrymple, Party in this Cause, horn the 
month of August or September 1806, to the present time, 
hath during that time frequently seen him write and subscribe 
his name: and hath also received many letters from him, whereby 
the De|)oncnt hath become well acquainted with his manner and 
character of hand-writing and subscription. And having now 
care^lly viewed and perused the Paper-writing or Exhibit marked 
No. 1. and the endorsement thereon of the words ** A Sacred 
Promise,** he saith, that he can and does, without the least doubt 
or hesitation, depose, that he verily and in his conscience be¬ 
lieves the words 1 do hereby promise to marry you as soon as 
it is in my power, and never marry another;’* and also the name 
** J. Dalrymple," written and subscribed in the said Exhibit, 
marked No. 1. were and are all of the proper hand-writing and 
subscription of the aforesaid John William Henry Dalrymple, 
Party in this Cause. And he further saith, that soon after the 
commencement of his acquaintance with the said John William 
Henry Dalrymple, he the Deponent had occasion to correspond 
with the articulate Johanna Dalrymple, formerly Gordon, also 
Party in this Cause; and in consequence thereof the Deponent 
received a great many letters from her, written and dated from 
Scotland, between the latter end of the said year 1806, and the 
end of January last past; the last letter he received from her, 
being dated the 28th of January 1809, in all of which letters she 
subscribed herself “ J. Gordon,” to the best of the Deponent’s 
recollection, excepting in her said letter, in 'lyhich she subscribed 
herself “ J. Dalrymple," and the* Deponent invariably addressed 
her as Miss Gordon, excepting his reply to her said last letter, 
which he addressed to her as ** Mrs. Dalrymple,’* and by his so 
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recetviug many letters from the said Johanna Dalrymple, formerly 
Gordon, he thereby became well acquainted with her manner and 
character of band-writing and subscription, though he never saw 
her write. And the Deponent having now again carefully and 
attentively viewed and perused the said Paper-writing or Exhibit, 
marked No. 1. and having compared some of the said letters, 
which he as aforesaid received from the said Johanna Dalrymple, 
formerly Gordon, with the words and I promise the same,” and 
also with the name “J. Gordon,” written in and subscribed to the 
said Exhibit No. 1. he saith, that he hath not the least doubt, but 
does verily believe that the said recited words and signature, were 
and are of the proper hand-writing and subscription of the same 
person, who so as aforesaid corresponded with the Deponent^ 
and subscribed herself “ J. Gordon," and afterwards " J. Dal¬ 
rymple,” and whom be also believes to be the identical Johanna 
Dalrymple, formerly Gordon, the Party promoting this Cause; 
but he cannot take upon himself to depose of whose hand-writing 
the said endorsement “ A Sacred Promise” is. And the Depo¬ 
nent having now carefully viewed and perused the said Paper¬ 
writing, marked No. 2. he saith, that he does also, without the 
least doubt or hesitation depose, that the words “ I hereby de¬ 
clare, that Johanna Gordon is my lawful Wife, May 28th, 1804,” 
and the name J. Dalrymple," thereto set and subscribed ; and 
also the three words “ and I hereby” commencing the next sen¬ 
tence in the said exhibit, were, and are, as he verily and in his 
conscience believes, of the proper hand-writiug and subscription 
of the aforesaid John William Henry Dalrymple, Party in this 
Cause, and that the remaining part of the said sentence, con¬ 
tained in the following words, “ Acknowledge John Dalrymple 
as my lawful Husband,” and the name “ J. Gordon,” set and 
subscribed thereto, were and are of the projier hand-writing and 
subscription of the same person, who as aforesaid corresponded 
with the Deponent, and subscribed herself “ J. Gordon,” and after¬ 
wards “ J. Dalrymple,” and whom he believes to be the articulate 
Johanna Dalrymple, formerly Gordon, the Party promoting this 
Cause; and he does therefore verily believe, that J. Dalrymple 
and J. Gordon, who wfere Parties to, and wrote and signed the 
said two Exhibits, marked No. 1. and No. 2. and John William 
Henry Dalrymple, and Johanna Dalrymple, formerly Gordon, 
Parties in this Cause, were and are the same Persons and not 
divers. And further he cannot depose to the said Article. 


7. To 
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7. To the seventh article of the said Libel, and to Ihe Blper^ 
writings or Exhibits, marked No. 10. and No. 11. therein pleaded 
and referred to, and now produced and shewn to the Deponent, 
ho saith, that having attentively viewed and perused the said 
Exhibit, marked No. 10, he hath not the least doubt, but does 
verily believe, that the whole body, series, and contents of the 
said exhibit, and also the name “ J. W. H. Dalrymple,” thereto 
set and subscribed, were and are all of the proper hand-writing 
and subscription of the aforesaid John William Henry Dalrymple, 
Party in this Cause, excepting the names and words “ J. Gor¬ 
don,” now “ J. Dalrymple,” appearing subscribed at the end of 
the said exhibit, and also excepting the name and word “ Witness 
Charlotte Gordon,” written at the foot or bottom of the said 
exhibit, which said names and word “ J. Gordon,” now “ J. Dal¬ 
rymple,” he verily believes to be, and he hath no doubt were and 
are of the proper hand-writing and subscription of the aforesaid 
Johanna Dalrymple, Party in this Cause, formerly Gordon, who 
corresponded with the Deponent, in the manner herein-before set 
forth. And the Deponent having also attentively viewed the 
initials “ J. D.” and “ J. G." subscribed to the Exhibit or Enve¬ 
lope, marked No. 11, he sailli, he doth verily and in his con¬ 
science believe the said initial letters “ J. D.” to be of the proper 
hand-writing and subscription of the aforesaid .lobn William 
Henry Dalrymple, Party in this Cause; and that the said initial 
letters “ J. G.” are of the proj>er hand-writing and subscription 
of the aforesaid Johanna Dalrymple, formerly Gordon, Party in 
this Cause, who corresponded with the Deponent, in the manner 
hcrcin-before set forth, under the name of “ J. Gordon,” and 
aftenvards of ‘‘ J. Dalrymple," and the Deponent hath not the 
least doubt, but does verily believe that John William Henry Dal- 
rjmplc, and Johanna Dalrymple, formerly Gordon, who were 
Parties to the said Exhibits, marked No. 3 0, and subscribed the 
same, and set their initials to the said Exhibit or Envelope, 
marked No. 11, and John William Henry Dalrymple, and Jo- 
Imnna Dalrymple, formerly Gordon, Parties in this Cause, were 
and arc the same persons, and not divers. And hirther to the 
said Article he cannot depose. 

J 0th. To the tenth article of the said Libel the Deponent saith, 
that having now attentively viewed and perused the several Exhi¬ 
bits annexed to the said Libel, marked No. 3, No. 4, No. 5, No. 6, 
No. 7, No. 6, No. 9, No. 12, No, 13. No. 14, and No. 15, par¬ 
ticularly pleaded and referred to in the said article, the same 
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having been now produced and shewn to the Deponent, he sehhr 
that he hath not the least doubt, but does verily and in hie 
conscience believe, that the whole body, series, and contents 
the said several Exhibits, and the initial letters ** J. D.” to the 
said Exhibits, No. 3, No. 4, No. 5, No. 6, No. 7, No. 8, and 
No. 9, the initial letter ^'D." to the said Exhibit No. 12, the 
initial letters ** J. D." to the said Exhibits No. 13, No. 14, and 
No. 15, and the several superscriptions thereon, were and are 
respectively of the proper hand*writing and subscription of the 
said John William Henry Dalrymple, Party in this Cause, and 
that by the words “ My dearest sweet wife,” ” My dearest sweet 
love,” My beloved wife,” and such like, as well as various other 
expressions contained in the said letters was meant and intended 
the said Johanna Dalrymple, formerly Gordon, Party in this 
Cause. And also that John William Henry Dalrymple, who 
wrote, subcribed, and superscribed the said letters, and Johanna 
Dalrymple, to whom the same were addressed, under her maiden 
name of Gordon, and John William Henry Didrymple, and 
Johanna Dalrymple, formerly Gordon, the Parties in this Cause, 
were and are die same persons, and not divers: and further ha 
cannot depose. 

SAMUEL HAWKINS* 

Same Day. 


j^peated and acknowledged before 
Dr. Ogilvie, Surrogate. 

Pres. Mark Morley, 
Notary Public. 


On the Libel and Exhibits given on behalf of 
Mrs. Dalrymple. 


1st May 1809. 

ALEXANDER BRYANT, Clerk to Messn. Thomas 
Courts and .Company, Bankers, in the Strand, in the 
County of Middlesex, aged thirty years and upwards, 
a Witness, produced and sworn. 

2. To die second ardcle of the said Libel, and to the Paper* 
ALEXANDER wridng^ or Exhibits, marked No. 1, and No. 2, annexed to the 
EiYAKT. stud Libel, and now produced and shewn to the Deponent, ha 

saitb. 
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8i^> he Is ft Clerk iti the House of Messrs. I'homas Coutts and 
Company, Bankers, in the Strand, and hath so been for about 
leFen years come next June, and he came first to know the 
articulate John William Henry Dalrymple, Party in this Cause, about 
three or four years ago, (according to the best of his recollection 
as to time) by seeing him come to the banking-house of the said 
Messrs. Thomas Coutts and Company, upon business; and after¬ 
wards many letters came from him written from Germany to the said 
banking-house, which the Deponent knows were answered; and 
that such answers were addressed to him, the said John William 
Henry Dalrymple, in Germany: and he further saith, that about 
a year ago (as well as he is now able to recollect the time) the 
said John William Henry Dalrymple, having returned from Ger¬ 
many, became in the habit of coming to the said banking-house 
when he wanted money, and hath frrom that time, down to the 
present time, been in the habit of so doing, and at such time he 
always signs drafts for the money he so draws out at the said 
house of M^srs. Thomas Coutts and Company, who are hia 
bankers; and the Deponent is the person to whom the said John 
William Henry Dalrymple hath been in the general habit of 
coming to on those occasions. And he, the Deponent, hath 
thereby had occasion to see the said John William Henry Dal¬ 
rymple sign his name to drafts so frequently, that he hath thereby 
and by seeing the aforesaid correspondence of him the said 
John William Henry Dalrymple with the said house, whilst he 
remained in Germany as aforesaid, become perfectly well ac- 
quunted with the manner and character of hand-writing and sub¬ 
scription of him the said John William Henry Dalrymple, and 
having now carefully and attentively viewed and perused the sud 
two Exhibits, marked No. 1, and No. 2, the Deponent saith, 
that he hath not the least doubt, but does verily and in his con¬ 
science believe, that the words ** 1 do hereby promise to marry 
you as soon as it is in my power, and never marry another,” con¬ 
tained in the said Exhibit, marked No. 1, and the name " J. Dal¬ 
rymple,” thereto subscribed, and also the words and figures “ I 
hereby declare that Johanna Gordon is my lawful wife. May 28th 
1804,” the subscription, ** J. Dalrymple,” and the further words, 
** and I hereby acknowledge John Dalrymple as my lawful hus¬ 
band,” contained in the said Exhibit, marked No. 2, were and 
are of the proper hand-writing and subscription of him the afore¬ 
said John William Henry Dalrymple, whom the Deponent knows 
to be the Fhrty in this Cause, and that John William Henry Dal- 

rjnmple, 


MR. 

ALEXAMDBR 

BRYANT. 



APPBNDIX. 


rymple, who was a party to and signed the said two Exhibits, and 
John William Henry Dalrymple, Party in this Cause, herein 
before deposed of, was and is one and the same person. And 
further to the said article he cannot depose. 

7. To the seventh article of the said Libel, and to the Paper- 
writings, or Exhibits, marked No. 10, andNp. 11, to the s^d 
Libel annexed, and in the said seventh article particularly pleaded 
and referred to, the same having been now produced and shewn 
to, and carefully viewed and perused by the Deponent, he saitli, 
that he does verily and in his conscience believe, that the whole 
body, series, and contents of the said Paper-writing, or Exhibit, 
marked No. 10, and the name “ J. W. H. Dalrymple,” thereto- 
subscribed, to be alt of the proper hand-writing and subscription 
of him the aforesaid John William Henry Dalrymple, Party in 
this Cause, the person of whom the Deponent hath herein-before 
particularly deposed of, excepting the name ‘‘ J. Gordon,” and 
the word “ now” subscribed and written at the bottom of the 
said Exhibit, and also except the name and word ** Witness, 
Charlotte Gordon," written under it, which he does not believe to 
be of the hand-writing of him the said John William Henry Dal¬ 
rymple, and knows not of whose hand-writing the said two names 
and words are, nor can he take upon himself to depose of whose 
hand-writing the said Exhibit, No. 11, or of any part thereof, or 
of the initial letters “ J. D.” or ** J. G.” subscribed thereto, is ui 
are, but has no doubt but that John William Henry Dalrymple, who 
was a Party to the said exhibit, marked No. 10, and John William 
Henry Dalrymple, Party in this Cause, hereinbefore particularly 
deposed of, was and is one and the same person, and not divers: 
and further he cannot depose to the said article. 

10. To the tenth article of the said Libel, and to the Paper- 
writings, or Exhibits, marked No. 3, No. 4, No. 5, No. 6, No. 7, 
No. 8, No. 9, No. 12, No. 13, No. 14, and No. 15, to the said 
Libel annexed, and in the fourth, fifth, eighth, and ninth articles 
Of the said Libel, particularly pleaded and exhibited, the same 
having been now produced and shewn to the Deponent, and he 
having carefully and. attentively viewed and penised the same, 
the Deponent saith, that he hath not a doubt, but does verily 
and in his conscience believe, the whole body, series, and contents 
of the said several Exhibits, numbered as aforesaid, and the initial 
letters “ J. D.” to the said ilglxhibits. No. 3, No. 4, No. 5, No. 7, 
No. 8, and No. 9, the initial letter ** D.” to the sidd Exhibits, 
No. 12, No. 14, and No. 15, and the initial letters J. D." to 
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the said Exhibit, No. 13, and the superscriptions thereon, were 
and are respectively of the proper hand-writing and subscription 
of the said John William Henry Dalrymple, Party in this Cause, 
hereinbefore particularly deposed of, and that the said John Wil¬ 
liam Henry Dalrymple, who so wrote, subscribed, superscribed, 
and sent the ssud letters, and John William Henry Dalrymple, 
Party in this Cause, was and is one and the same person, and not 
divers : but further to the said article he cannot depose. 

ALEX. BRYANT. 

Same day. 

Repeated and acknowledged before 
Dr. OoiLViE, Surrogate. 

Pres. Mabk Morley, 

Notary Public. 

* 


On the Libel and Exhibits given on behalf of 
Mrs. Dalrymple. 

6th May 1809. 

The Most Noble ALEXANDER, DUKE OP GORDON, 
of New Norfolk Street, Park Lane, in the County of 
Middlesex, aged sixty-five years, a Witness, produced 
and sworn. 

2. TO the second Article of the said Libel, and to the Paper- 
writings marked No. 1, and No. 2, therein pleaded and referred 
to, and now produced and shewn to the Deponent, he saith, that 
he hath been on terms of great intimacy with the family of the 
articulate Johsmna Gordon (in the said Libel called Johanna 
Dalrymple), for many years, and hath known and been acquainted 
vrith the s|^d Johanna Gordon from her childhood, and hath 
frequently received visits from her, with her father and others, of 
her family, at his, this Deponent’s seat, called Gordon Castle, 
in Scotland; and hath also been on visits to her father, and hath 
there been in company with her, apd in the course of such his 
knowledge of, and acquaintance with her the said Johanna Gor¬ 
don, he often saw her write and subscribe her name, and thereby 
became well acquainted with her manner and character of hand¬ 
writing 
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writing and subacription, and haring now attentively viewed and 
perused the said two Faper>writings, marked No. 1, and No. 2, 
he saithy he hath not the least doubt, but does verily and in his 
conscience believe, that the wprds & 1 promise the same," con¬ 
tained in the said Exhibit marked No. the name, “ J. Gor¬ 
don," thereto subscribed, and also the words, ** And I hereby 
acknowledge John Dalrymple as my lawful husband,” contained 
in the said Paper-writing or Exhibit, marked No. 2, and the 
name, “ J. Gordon" thereto subscribed, were and are of the 
proper hand-writing and subscription of the aforesaid Johanna 
Gordon, in the sud Libel called Johanna Dalrymple, by him the 
Deponent hereinbefore deposed of, but he cannot take upon 
himself to depose of whose hand-writing the other parts of the 
said two Fhper-writings or Exhibits are, but he saith, that he 
is well satisfied in his own mind that Johanna Gordon, who was 
a party to, and signed the said two Paper-writings, marked 
No. 1, and No. 2, and Johanna Gordon by him the Deponent 
hereinbefore deposed of, whom he knows to be one of the Parties 
in this Cause by the name of Johanna Dalrymple, wife of the 
articulate John William Henry Dalrymple, was and is one and 
the same person, and not divers; and further he cannot depose 
to the said Article. 

7. To the seventh Article of the said Libel, and to ihe Paper- 
writings, or Exhibits, marked No. 10, and No. 11, therein 
pleaded and referred to, and now produced and shewn to the De¬ 
ponent, he having carefully viewed and perused the same, he saith, 
that he hath not the least doubt, but docs verily and in his con¬ 
science believe, that the name and word, ** J. Gordon, (now) 
J. Dalrymple,’’ set and subscribed to the said Paper-writing, or 
Exhibit, marked No. 10, weie and are of the proper hand-writ¬ 
ing and subscription of the aforesaid Johanna Gordon, by him 
the Deponent hereinbefore deposed of, and who is in the said 
Libel called Johanna Dalrymple; but he cannot take upon him¬ 
self to depose to the hand-writing of the other parts of the said 
Paper-writing, or Exhibit, or any part of thu ihid Fairer- 
writing or Exhibit, narked No. 12. And the Deponent lastly 
saith, that, from circumstances which have come to his know¬ 
ledge he hath not the least doubt, but does verily believe that 
Johanna Gordon, now Dalrymple, who was a party to and 
signed the said Paper-writing, or Exhibit, marked No. 10, and 
Johanpa Gordon, by him, the Deponent, hereinbefore deposed 
of, and who is one of the l^ies in this Cause, by the name of 
6 Johanna 
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Johanna Dalrymple, wife of John William Henry Dalryrople, was 
and is one and the same Person, and not divem; and further he 
cannot depose. 

, GORDON, 

Same day. 

Repeated and acknowledged before 
Dr. Stoddaht, Surrogate. 

Pres. Mark Morlsy, 

Notary Public. 
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On the Libel and Exhibits given on behalf of 
Mrs. Daieymble. 

7tb June 1809. 

THE HONOURABLE HENRY ERSKINB, of AmnionddJ, 
Advocate, aged about siUy-two jcars, ,i Witness prciduced anti 
sworn, deposes and sa)s, that he has practised as au Adv<H‘ate in 
the supreme Court of Session, in Scotland, since 1708. anil that 
he has formerly held the sitnations of his iMajcstys Advocate for 
Scotland, and Dean of the Faculty of Advocates; and further, to 
the 1 Ith Article of the .said Libcj he deposes and savs, that he has 
attentively perused and eonsiderci! the several Eshibils annexed 
to the Libel, .'uid that, by the Law oi' Scotland, marriage is 
merely a civil contract, and may be v.ilidly and cftcetually entered 
into uitiiout the intervention of any religious ceremony in any of 
the three following ways: 

1. By a promise of marriage given in writing, or proved by a 
reference to the oath of party followed by a copula. 

2. By a solemn and deliberate mutual declaration exchanged 
between a man and a woman, either verbtillj, or in writing, ex¬ 
pressed per verba de prasenti, bearing that the parties consent to 
take each other for husband and wife, a marriage may be formed 
without ai\y copula, cohabitation, or celebration iu juca cvclesuE. 

3. Marriage may be established by public cohabitation as man 
and wife alone. Thai such being the Law of Scotland, the said 
exhibits annexed to the libel, are, in the Deponent’s opinion, suf- 
iicienlto establish a legal and clTcctual marriage betwetmthe Plain¬ 
tiff and the Defendant in the said Cau.se, independently of any 
actual celebratkmi copula, or cohabitation as man and wife. 

HENRY ERSKINE. 
b The 
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THE HONk The same Witness examined on thelnterK^tdx)rie8 

henry behalf uf John William Henry Dalrymple, the other Fftrty 

ERSKINE. Cause. 

1. To the hrst of the said Tnterrc^tories thb Respondent 
answereth and saith, that he belieres that there is no country to 
be found, the Law of which, on any particular subject, has not 
been liable to variations; but the principles of tHe Law of Scot¬ 
land, in regard to the validity of marriage, have always been sub¬ 
stantially the same as already deposed to; he conceives that any 
apparent discrepancy that may be found in the decisions of the. 
Court, arises not from any difficulty as to the principles but the 
application of them to the facts of particular cases, as amounting, 
or not amounting, in the opinion of the Court, to that solemn and 
deliberate consent necessary to constitute marriage, and which, 
when proved to have been adhibited, has uniformly been adjudged 
sufficient per se to constitute a legal marriage. 

2. *To the second of the said Interrogatories this Respondent 
aiiswereth and saith, that he (x>llects, or ascertains, the Law of 
•Scotland, regarding the validity of marriages not regularly cele¬ 
brated or performed, from the writings of the different authors on 
its Law, and the train of decisions of its Courts; upon these he 
forms his opinion what is the precise Iiaw of Scotland at the 
present day, to which he has already deposed. 

3. To the third of the said Interrogatories this Respondent 
answereth and saith, that there certainly is a material difference 
between the legal effects of an irrevocable obligation de futuro 
to marry, and an actual marriage (whether constituted by cele¬ 
bration in facie ecclesuBt or by an express consent de preesentif) 
which last he has already said is equivalent to actual celebration. 

A promise of marru^e, followed by a copula, is just as effectual 
to produce marriage as actual celebration, or a declaration of con¬ 
sent de prasentij but as a copula cannot, like a written promise of 
marriage, be proved without the testimony of witnesses, a process 
at law is necessary to establish a marri^^e of this description 
where one of the parties denies its existence. In this respect, a 
promise and subsequent copula differ from a solemn nratual 
declaration of consent de prastnti, which requires nothing nsoio 
to complete it, though, were one of the parties to desert^ a prooess 
of adherence might be necessary, which it would equidly be, had 
a maiTiage been celebrated in facie ecclesiee. 


’ 4. In 
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4. Ill (iniwer to the fourth of the said luterrc^tories this 
Kespoudent onswereth luid saith, that he conceives this question 
to.be already sufficiently answered. Where a man binds himself 
irrevocably by an obligation de futuro to marry, and no copula 
follows, then, certainly the woman, and even the man, may marry 
a different person, because it is the copula alone that bars the 
party who gives die promise from resiling. The same would be 
the case with mutual promises of marriage de futuro interchanged, 
but without conii^mation. 

а. In answer to the fifth of the said IntmogatoriesthisRespon* 
dent answereth and saith, that presuming the Interrogatory to 
apply to a promise of marriage not followed by a copula, such 
promise may at any time be made the ground of a declarator 
marriage, unless the party giving the promise shall in the mean 
time have married another woman, which, as 1 already said, he 
may validly do, notwithstanding the previous promise. It would 
be otherwise, if, instead of a promise de futuro^ a man and woman 
had made mutual declarations of consent de prasentif for this, 
whether followed by a copula or not, would have constituted a 
marriage, as effectually as celebration in facie eccle&ia. 

б. To the sixth of the said Interrogatories this Respondent 
answereth and saith,- that a promise of marriage, given in Scot¬ 
land, followed by a copula, would not be affected by the man’s 
going to England, instead of remaining in Scotland. The ques¬ 
tion, whether if a man who has given a promise of marriage, and 
consummated in Scotland, should afterwards marry another wo¬ 
man, no action having presently been brought against him, on the 
previous promise and copula, such marriage would be good, may 
admit of doubt, though there could have been none, if, instead of 
a promise de futuro by the man to the woman, there had been 
mutual declarations of consent de pr<esentL It is in this, that the 
difference between the one mode of constituting marriage by the 
law of Scotland, and the other, chiefly consists. At the same time, 
the Deponent knows of no case where a marriage made by a man 
with one woman, after he had given a promise of marriage to 
another woman, followed by a copula, was found to be good, 
though he considers that the principle, recognized ip a^^case ob¬ 
served by Lord Stair, 31 si January 16/5, Blattie contra Barclay, 
would support the general proposition, that though a promise of 
marriage and copula entitles the woman to have the marriage de¬ 
clared, yet it has not the saine effect as a formal marriage in all 
respects, though, not tliat it might be defeated by the man’-s 
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manying another woman in facie ecclesia, before a decree of 
declarator was obtained against him. But thb Respondent swth» 
that where the marriage is constituted by^ mutual declarations de 
prasenti, every consequence must follow equally as from the most 
formal marriages, and, therefore, that a marriage with another 
person afterwards entered into by either of the parties would be 
null, though no declarator had been previously obtained; and 
whether such subsequent marriage took place in Scotland or 
England, or the party contracting it was a Scotian, or a domi¬ 
ciled Englishman, or possessed or not possessed of any property 
or effects in Scotland. 

7. 'In answer to the seventh of the said Interrogatories this 
Respondent answercth and saith, that if a man gives a decla¬ 
ration in writing to a woman, whereby he declares her to be his 
lawful wife, such a declaration constitutes a lawful marriage, and 
not merely an obligation to marrj'. 

8. In answer to the eigitth of said Interrogatories this Re¬ 
spondent answercth and saith, that such a declaration in writing, 
per se, renders the marriage complete; and that the copula being 
before or after the declaration, can have no effect on the validity 
of the marriage. 

9. In answer to the ninth of said InterrogaU>rie8 this Re¬ 
spondent answereth and saith, that if a man gives a writing to a 
woman, acknowledging that he is her husband, and the two 
parties correspond with each other in writing, calling each other 
husband and wife, this will constitute a marriage, and not merely 
an obligation to marry. 

10. In answer to the tenth of said Interrogatories this Re¬ 
spondent answereth and saith, that the essence of the consent, 
by which alone marriage is constituted by the law of Scotland, is 
its being made seriously and deliberately animo contrahendi ma- 
trimonium. It is competent therefore to adduce in evidence any 
circumstances in the mutual conduct of the Parties demonstrative 
that there was something intended by them when the declar¬ 
ations were given, different from a serious intention to -contract 
marriage. But where the words, in which the declarations are 
conceived are clear and unambiguous, the case must be made 
out by facts, completely probative of a contrary intention on the 
part of both the man and woman. In the case of More contra 
Af*Innes, 20th Dec. 1781, the House of Lords reversed a de¬ 
cision of the Court of Session, which had declared a marriage 
founded on a written declaration by a man to a woman. But 
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tiiat most Bbnounble House proceeded on an opinion.theU there, 
was evidence to shew that the declaration had been given and 
accepted of for a different purpose from that of constituting mar¬ 
riage. The same was the ground of judgment in the House of 
Lords, in tlie case of Taylor contra Kello, 16th Feb. 1786. But 
in neither of these cases was there any dOubt expressed by the 
Noble Lord, who delivered the opinion of the House, that the 
written declara^ns would have been suificient to constitute mar¬ 
riage, if appeanhg to have been given eu intuiiu. Further, this. 
Respondent saith, that he does not conceive that mere expres¬ 
sions of fear by the one party of being deserted by the other, or 
a desire to be married in fade eedesia, though expressed by both, 
would, according to the law of Scotland, have the effect to pre¬ 
vent a previous written declaration of consent de prasenli, from 
establishing a marriage. 

HENRY ERSKJNE. 
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The same Witness examined on the additional Inter¬ 
rogatories given on behalf of i^ohn William Henry 
Dalrymple, the other Party in this Cause. 

1, 2. To the hrst and second of the said additional Inter¬ 
rogatories this Respondent answereth and saith, that he con¬ 
ceives that what he formerly deposed, in answer to the second 
of the original Interrogatories, affords a suificient answer to both 
these additional Interrogatories. Sir Thomas Craig, and Lord 
Stair, are two of the authors on whose authoritv he forms his 
opinion, and he believes their opinions to be equally agreeable to 
the law of Scotland, at the time these authors wrote, and to thq 
law of Scotland as it now stands. He knows of no change that 
has taken place on the general principles of law as laid down by 
those learned authors, though in applying them to different 
cases, there may have been a variety of opinions amongst the 
judges, as there necessarily will be among judges as well aif jury¬ 
men in circumstantiate cases, where the doubt is as to the i^ct 
and not as to the law. 

3. To the third of the said additional Interrogatories this 
Respondent answereth and saith, that he conceives the decision 
in the Case of Fennycook and Grinton, contra Grinton and 
Graite, 15th Dec. 1752, to have been agreeable to the principle 
aid down by Sir Thomas Craig and Lord Stair: That ^vas cer- 
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THE HON. tainly a case attended with very pecitliar circiimsdincast but 
HENRY consonant with these legal authorities^ it could not have been 
ERSKiNE. otherwise decided, unless the Court, on considering the evidence, 
had been of opinion that the conduct of the pursuer afforded 
evidence that the promises upon which she founded, were not of 
that serious and deliberate nature as when joined with a subse¬ 
quent copula to form a consent de presents which is the prin¬ 
ciple on which Lord Stair holds a copula following a promise to 
constitute a marriage, in the same way as a consent de pra-senth, 
or actual celebration. 

4. To the fourth of said additional Interrogatories this Re¬ 
spondent answereth and saitli, that he knows of no case decided 
by the Commissaries, since that hist mentioned, where preci sely 
similar circumstances occurred; that he has already noticed in 
his former deposition, the cases of More contra M'Innes, and 
Taylor contra Kello, where the House of Lords differed from 
the Court of Session aa to the sufficiency of the evidence of con¬ 
sent to constitute marriage; but he repeats that in those cases 
the judgments were reversed solely on this ground, that the 
learned judge who decided was of opinion, in point of fact, that 
the written declarations had not been granted with a view to con¬ 
stitute a marriage, but for different purposes. That the judg¬ 
ment of the Court of Session and the House of Lords therefore 
w’ere equally consistent with what this Respondent has already 
deposed to be the law of Scotland. 

5. To the hfth of said additional Interrogatories this Re¬ 
spondent answereth and saith, tliat where the law in any case 
appears to be clear on general principles, the Court of Session 
are in use to disregard a solitary decision, contrary to those prin¬ 
ciples, and to decide as if no such decision had existed ; but the 
Respondent is clearly of opinion tluat where a series return, 
judicatarum occurs, and those decisions arc consonant with the 
opinions of the learned writers on the law, the (3ourt of Session 
would be exceeding their pmver were they to disregard these 
former decisions, and he knows that it is not the practice of the 
Court to do so. 

6. To the sixth of 4116 said additional Interrogatories this Re¬ 
spondent answeretti and saith, that he considers what he has 
ju.«it said as a full answ'er to this Interrogatory, with this addition, 
that where the Court of Session doubt as to a point forincrly 
decided, they usually have it heard in their presence, both on the 
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general principlee that apply to the case, and upon the effect that 
ought to be given to former decisions. 

7. To the seventh of ssud additional Interrogatories this Re¬ 
spondent miswereth and saith, that taking this Interrogatory 
generally, he conceives it to be already answered; that if it 
imports the question whether in the witness’s opinion the Court 
of Session are bound by the existing precedents on the law of 
raerriage, he has no ditBculty to say that they are so bound, 
not only irom Ae number of them, and the uniformity of prin¬ 
ciple that pervades them all, but from their consonance with the 
opinions of the law-writers of the first eminence both ancient 
and modern. 

8. To the eighth of said additional Interrogatories this Re-^ 
spondent answereth and saith, that he considers the case of 
Pennycook to be of authority, and recognized by subsequent prac¬ 
tice as to the principle on which it proceeded, viz. that a promise 
cum copuld makes a complete marriage. Lord Kaimes, in his 
Elucidations, No. 5, says, The judges were almost unanimous 
that a promise cum copula makes a complete marriage," which 
is precisely the doctrine laid down by Lord Stair. 

9. To the ninth of said additional Interrogatories this Re¬ 
spondent answereth and saith, that he conceives he has already 
answered this Interrogatory. 

10. To the tenth of said additional Interrogatories this Re¬ 
spondent answereth and saith, that where writings sufficient per¬ 
se to constitute a marriage exist, the marriage is thereby consti¬ 
tuted, and therefore their not being produced till one of the 
parties has married anotlier, can have no legal effect to annul the 
prior marriage. At the same time, as such prior marriage, whether 
constituted by mutual declarations dif prtssenti, or by a promise 
of marriage and copula subsequent, rests enUrely upon consent, 
and in every such case it must be at issue whether such consent 
\yaa solemn and ddiberate, animo contrahendi matrimoniuntt or 
otherwise; the conduct of the party alledging the marriage must 
necessarily be an important ingredient in the evidence, and his or 
her having witlihehl the writings, and kept back her claim, whenk 
aware that the other party was publicly forming a matrimonial 
connection, may certainly be founded on in thq question of fact. 
But it can have no effect on the lew of the case; ae. no act of one- 
of the parties can dissolve a marriage, once l^;ally constituted,, 
by any of the forms by which the law of Scotland allows mar^ 
riage to be constituted, whether by actual celebration, by mutual 
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declarations of consent de prasenti, or by promise of marriage 
defaturOf changed into consent de prmentit by the intervention 
of a copula. 

11, To the eleventh of said additional Interrogut«)ries this 
Respondent answereth and naith, that he considers what he has 
just said in ansvrer to the inainediately preceding Interrogatory^ 
as a sutheienj^ answer to this Interrogatory. 

12. To the twelfth of said additional Interrogatories this Re> 

spondent answereth and saith, that all contracts solemnly en¬ 
tered into according to the law of the country where the parties 
are resident for the time, must be binding, whether the parties 
are strangers or natives, or domiciled or not domiciled, in such 
place. That the Respondent knows of no distinction be^eo^ 
officers of the army and other strangers in this respect. And he 
has no doubt that were an officer of the army to Kve with a wo¬ 
man in .Scotland, and pass her as his wife, it would bh sufficient 
to constitute a marriage, unless there were circumstances of fact 
to shew that there had*been an understanding betw'een the par¬ 
ties to the contrary; for the evidence of such understanding 
would ])ut an end to that evidence of consent, by which marriage 
by the la^v of tscollaftd is effectually constituted. But the Re¬ 
spondent conceives that the mere allegation of the one party that 
iparriage was not intended, and that being a stranger he was un¬ 
acquainted with the law' of iScotland, will not avail him. In the 
case of Margaret Aitken, contra Topham, an Englishman, who, 
on several occasions, had acknowledged her as his wife, Topham's 
plea, that he was ignorant of the law of Scotland, and tliat on the 
occasions when he called her his wife, he did so merely as a cover, 
was overruled. In that case no decision was ever pronounced, 
it having been discovered that Margaret Aitken was married 
before her connection with Topham, and that her husband was 
still alive. I 

13, 14, 1.5, 16, \7> To the thirteenth, fourteenth, fifteenth, 
sixteenth, and seventeenth of said additional Interrogatories this 
Respondent answereth and saith, that these Interrogatories 
appear to him to be entirely hypothetical and unconnected with 
the question at issue, and that he does not consider himself as at 
liberty to give any decided opinion, having no authorities of the 
law of Scotland to direct him. His own impression is, that on 
the principle peculiar to the law of Scotland, a promise of mar-- 
riage, followed by a copula^ constitutes a marriage, on the footing 
that the promise by virtue of the copula becomes a consent de 
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prasenti; the promise and the copula, in ordfer to constitute 
a tnarriage, should both take place in Scotland; and that where 
this is the case, the domicile of the parties is as much out of the 
question as if the marriage were celebrated in Scotland in Jade 
ecclesuE, which may be the ease, though the domicile of both or' 
either of the parties may be in a different country. 

18. To the eighteenth of said additional Interrogatories, this 

Respondent answereth and saith, that he has already deposed. 
to the principle upon which a promise and copula constitute a 
marriage, viz. that to use the words of Lord Stair, “ by natural 
eommixtion, where there hath been a promise preceding, there 
is presumed a conjugal consent de prasenti." And therefore 
the Respondent is of opinion, that where a promise and copula 
occur, neither party is at liberty to contract another marriage 
any more than if the marriage had been established by express 
mutuhl consent de pmsenti, or even a celebration in facie 
ecclesue, which last has no stronger effect the law of Scotland 
than either of the former, except that it proves more indubitably 
that serious and deliberate consent which alone is required to con¬ 
stitute marriage. ^ 

19, 20. To the nineteenth and twentieth of said additional 
Interrogatories this Respondent answereth and saith, that where 
the obligation or promise to marry is merely de futvro, and no 
copula has followed to convert the promise de futuro into a 
consent de prasenti, the party resiling can only be subjected in 
damages: the case would be different if there were evidence 
of a solemn and deliberate consent de prasenti, for there 
wotild be legal grounds for declaring a marriage independent of a 
copula. 

21. To the twenty-first of said additional Interrogatories this 
Respondent answereth and saith, that he conceives that this 
query is already sufhciently answered, and that the doctrine of 
Mr. Erskine, in the passage referred to in the query, does, in the 
Res]>ondent's apprehension, completely establish the proposition; 
that to use the w'drds of that learned author, in the passage 
referred u>, “ Roth our judges and writers are ii^reed that a 
copula, subsequent to a promise, constitutes^ marriage,' from a 
presumption or fiction that the consent de prasenti, which is 
essential to marriage, was at that moment mutually given by the 
parties, in consequence of the anterior promise. St. b. 1.1. 4. 
s. 6. and b. 3. t. 3. s. 42, and New Coll. No. 146. “ That the 
same writer, the latest and not the least respectable authority in 
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ERSKiNE constitution of marriage by the consent de pranetUi, expressly 
states it as capable of being perfected without the intervention of 
any ceremony by the mere consent of parties declared by writings 
provided tlie writing be so conceived as necessarily to import their 
present consent.” 

22. To the twenty*second of said additional Interrogatories 
this Respondent answereth and saith» that although a promise 
of marriage and copula subsequent, create a legal presumption 
that a mutual consent was given at the moment of the copula*, 
yet certainly it must be open to the parky either to disprove the 
existence of the promise, or to prove habili modot that it was 
made alio animo, than that of constituting marriage. That the same 
is the case ev'en in mutual written declarations of consent do 
pro'senfi / and it was on this ground, that the decisions in the case 
of More and M'lnnes, and Taylor andKeUo, proceeded. Indeed, 
as marriage in facie ^clesiat by the law of Scotland, is neither 
a sacrament nor a necessary ceremony to constitute the matri* 
raonial union, that cases might occur where a marriage by a 
clergyman might be, insufficient from its being proved that an¬ 
terior to the celebration, the parties had interchanged written 
declarations that the ceremony was to be effected tor a totally 
different purpose, and should not be binding upon cither of thenu 
But the Respondent conceives, that to take off the effect of a 
written consent de prasenti, or a promise of marriage followed by 
a copula, will require the most clear and decisive -facts appliciible 
to both the parties, sufficient to shew that the written declaration 
or promise was given for a purjtose different from that of con-^ 
tracting marriage, and a proof of those facts by the most unexcep-i 
tionable evidence. 

23. To the twenty-third of said additional Interrogatories this 
Respondent answereth and saith, that in his opinion it matters 
not wliether the promise has been given by the woman or by the 
man, if a copula follows, as the promise and copula taken 

ther amount to a mutual consent depreesenti. 

24. To the twenty-fourth of said additional Interrogatories, 
this Respondent answereth and saith, that he has already add 
that the doctrine that a promise of marriage with a subsequent 
copula does actually constitute a marriage, is not only reeonoHe- 
able with the ancient authorities in the law of Scotland, including 
those of Sir Thomas Craig and Lord Stair, but is expressly laid, 
down by those learned lawyem, and especially by ^rd St«r. As 
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to the question whether the work of Lord Stfur contains many 
mistake^ and whether the passages referred to are not loosely and 
inaccurately expressed, the Respondent says, that Lord Sbur* 
like every other writer, may have fallen into errors; but he con¬ 
siders his Lordship as an author of the very highest authority, and, 
as to the passages referred to, the Respondent sees neither 
looseness nor inaccuracy^ That as to the question what degree 
of weight ought to be given to Lord Stair’s authority, or to the 
editions of his works, as proving to a certainty what his opinion 
was, the Respondent can give no answer further than that in the 
court, on this as well as on e\'ery other subject, the greatest 
deference has always been paid to Lord Stair’s authority. 

25, 26. To the twenty-fifth and twenty-sixth of said additional 
Interrogatories this Respondent answereth and saith, that con¬ 
tracts of marriage, though merely sponsalia de futuro, are no 
dqubt conceived per verba de prasenti, as expressed in the query, 
but in practice there is always superadded^an obligation to cele¬ 
brate the marriage with all convenient speed, which is sufficient 
to confine the former expression to a mere obligation de futuro. 
Where one of the parties therefore resiles, a clmm of damt^s 
only will lie, as in the case of a promise of marriage not followed 
by copula; though if a copula were to follow a contract of 
marriage, it would become a consent de prmenti, and the mar¬ 
riage would be completed. That the Respondent considers 
the expressions of consent contained in the exhibits, followed 
as they are by no obligation to complete a marriage by actual 
celebration, as a complete consent de prmenti, such as the law 
holds sufficient per se to constitute marriage, and therefore very 
different from the expressions of consent usually contmned in 
contracts of marriage. 

27. To the twenty-seventh of said additional Interrogatories 
this Respondent answereth and saith, that in his examination 
in chief, he has already deposed, that he considers the exhibits, 
particularly the mutual declaration, as sufficient per se to 
constitute a marriage between the parties; and it is unnecessary, 
therefore, to add, that they are of such a nature, as to bar either 
of the parties from retracting. That the Respondent considers 
the effect of the exhibits to be such, that in a question with any 
third party having an interest, a mutual retraction by the parties 
would be of no avail, nor could it even, as between themselves, 
have any effect to annul the marriage, however it mi^t affect 
their pawimonial interest* as husband and wife. 
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28. To the twenty>eighth of said additional In^rrogatori^ 
this Despondent answereth and saith, that the first part of it 
has been already answered; that as to the latter question, what 
would have been the Defendant’s remedv if the Plaintiff had 
destroyed the Exhibits? the answer is very plain, he would 
just have been in the very same situation with any other party 
to a mutual contract, where there is but one copy of the agree* 
ment, and that has been destroyed by the other party, to whom 
the custody of it was given. The party founding upon it, would 
be under the necessity of either proving the tenor of the writing, 
or establishing the existence of the agreement, by a reference 
to the oath of the other party; but it is impossible to suppose, 
that because one of the parties might have destroyed the 
document, it shall therefore have no binding effect upon either 
of them. 

29. To the twenty-ninth of said additional Interrogatories 
this Respondent answereth and saith, that he does not know 
any case before that of M'Adam contra M'Adam, where pre¬ 
cisely in such circumstances, a mere declaration of consent 
de prasenti was held to constiuite a marriage, per verba de 
prdtseiiti. But he knows of no ease where that general propo¬ 
sition has been seriously disputed; and it is laid down as the law 
of Scotland by all the authorities already referred to. Indeed 
the proposition taken in the abstract was scarcely disputed in 
the case of M'Adam ; the argument of the party who disputed 
the effect of the declaration, being chiefly directed to an attempt 
to show that the declaration could not have been seriously and 
deliberately made animo contrahendi matrimoniunit and that 
Mr. M'Adam at the time he made it, was in a state of insanity, 
which fact was the subject of a long proof, which would have 
been altogether unnecessary, if in point of law such a declaration 
of consent de preesenti was insufficient to constitute a marriage. 

30. To the thirtieth of said additional Interrrogatories this 
Respondent answereth and saith, that he conceives that he 
has already answered this query, by what he has said in answer 
to the twenty-fifth of said additional Interrogatories. 

31. To the thirty-first of said additional Interrogatories this 
Respondent answereth and saith, that where a marriage has 
taken place between a man and w'oman, in the way and manner 
which the law of Scotland authorizes, neither of the parties can 
marry again, and it is not in the power of one of the parties to 
annul the marriage by lying by, whUp the other contracts a 
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. Marriage with another. If therefore a promise of marriage, the hqh. 
followed by a copula, does by the law of Scotland constitute an henky 
effectual marriage, it follows that the second marriage, however erskime. 
public and regular, would be void according to the law of 
Scotland, just in the same way as if the first marriage, as well 
as the second, had been celebrated in facie ecclesus. That the 
only effect, which, in the Respondent's opinion, could be given 
to the woman clmming in virtue of the promise and copula, 
having lain by, without objecdog to the second marriage t^ing 
place, knowing it to be seriously intended, would be this; that 
her conduct would afford a strong piece of presumptive evidence 
to show, that the promise of marriage had not been seriously 
made or received, and therefore was not such a promise as the 
law requires, when followed by a copula, to constitute a marriage. 

But the Respondent does not conceive that this conduct on the 
part of the woman, would, independently of other circumstances, 
be suiiicient to take off the effect of the promise and copida; and 
the Respondent presumes, that in the. case observed by Lord 
Stair, Slst January 167.5, Beattie contra Barclay, referred to in 
the Respondent’s answer to the fifth of the original Interroga¬ 
tories, the court must have proceeded on something more than 
merely the woman’s having lain by, without bringing a declara¬ 
tion of marriage against him. The man, in that case, docs not 
appear to have married another; nothing more was found, than 
that the presumption pater est quetn nuptite deniortsirant did not 
take place as if there had been a formal marriage, so that the 
woman was bound to prove a' copula after the date of the 
promise. 

The same Witness examined on the further additional 
Interrogatories, given on behalf of John William 
Henry Dalrymple, Esq. the other Party, in this 
Cause. 

1. To the first of the said further additional Interrogatories this 
‘Respon4ent answeretli and saith, that he considers the decision, 
in the case of Jean Campbell contra Magdalene Cochrane, as one 
of a very peculiar nature, and that it could not have been decided 
upon the ground that the condimt of Magdalene Cochrane, in 
.having allowed Mr. Campbell to marry another without objection, 
was sufficient to bar her claim to have her marriage declared. 

Magdalene 
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THE aox. Magdalene Cochrane did not aliedge merely a promiae oS vm* 
HEKKT riage and copula following, to which alone auch an ob^e^^cm 
EBSKiNE. could apply; on the contrary, she expressly aver^'that she h|/i 
been privately m^ried to Mr. Campbell, by Mr. William Cock- 
, burn, an episcopal Minister, in the presence of witnesses wh«^ 
she named, so that the marriage which she alledged was every 
bit as regular as that which Mr.Campbell afterwards contracted 
with her competitor, which was also an irregular one. It waa 
iin{K>ssible that the Court could mean to £nd that a marriage 
actually celebrated with one woman could be annulled by a mar¬ 
riage with another, merely because the first wife had not previ¬ 
ously taken any steps to have her marriage declared; and the 
Respondent therefore presumes, that as Magdalene Cochrane had 
no writing to produce, in order to prove the celebration of a 
former marriage, or even a promise of marriage, the Court must 
have refused to allow her a proof by witnesses, merely because 
she offered to establish facts, some of which could only be com^^ 
pctently proved by writing, and others which were totally in¬ 
consistent with the whole of her own conduct; that if the Court 
])roceeded on any other ground, the Respondent would with 
great deference presume to say, t^ the decision was ill founded, 
a!\d he would be warranted to say so from the subsequent de¬ 
cision in the case of Peuuycook and Grinton, contra Grinton and 
Graitc. 

2, 3. To the second aud third of said further additional In¬ 
terrogatories this Respondent answereth and saith, that in the 
case of Elizabeth Lining contra Hamilton, there does not appear 
to have been any promise of marriage; if there had, there can be 
no doubt that Elizabeth Lining, instead of being merely found 
entitled to damages, would have had her marriage declared. That 
with regard to the cases referred to by. Lord Kilkerran, in the 
first of them, Kerr contra Hislop, there seems to have been no 
promise of marriage; as to the other, Castlelaw contra Agnew, 
of Shenchan, the Respondent does not find it collected. Lord 
Kilkerran is mistaken in saying that in both cases there was a 
promise of marriage, for the contrary appears, from the case of 
Kerr contra Hislop, as collected by Lord Fountainhall, and 
in the other case, his Lordship says, the adherence was not 
insisted on. That the Respondent docs not therefore conceive, 
that any coimlusion can be drawn from Lord Kilkeiran’s notice 
of these two cases, inconsistent with the general doctrines of law, 
to which the Respondent has given his opinion, or tending to 
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•how, that by the law of SootlaBd in 1696, a promute of marru^^ 
followed ty a copula, did not constitute a marriage. 

4. To‘the fourth of said additional Interrogatories this<Re« 
apondent answereth and saith, that he has looked into tlie passage 
in Lord Kaimes’s Elucidations, referred to, in which he perceives 
that his Lordship had doubts of the propriety of the judgment in 
the case of Pennycook and Grinton, contra Grinton and Graite; 
hut with great deference to that learned writer, who very ire* 
quently iudnlged himself in speculations as to what the law of 
Scotland ought to be, rather than in discussing what it really 
was, the liespondent continues of opinion, that that case, how> 
ever hard it may appear, was decided upon the true principles of 
the law of Scotland. 

HENRY ERSKINE. 

22d August 1809. 

Repeated and acknowledged before me, 
at Edinburgh, the undersigned 
Wm. Coulter, Lord Provost. 

In the Presence of Harry Davidson, 

Not. Pub. and Actuary assumed. 


On the Libel and Exhibits given on behalf of Mrs. 

Dalrymple. 


7th June 1809. 

ROBERT CRAIGIE, Esq. of the city of Edinburgh, Advo¬ 
cate, aged about 6fty-tkree \ears, a witness, produced and sworn, 
deposes and says, that he has practised as an Advocate before 
the supreme Court of Session in Scotland since 1776; and fiirtlier 
to the eleventh article of the said Libel, he deposes and says, that 
he has attentively perused and considered die several ExliibUs 
annexed to the Libel, and that according to his opinion and 
belief, by the law of Scotland, marriage may be completed be¬ 
tween two persons of proper age and free to enter into such an 
engagement, not only by actual celebration in facie ecclesUe, but 
by cohabitation as man and wife, and also by a mutual declaration 
of the parties/to that effect; and besides this, it appears to.the^ 
Depenimt to liave been settled in. the case of Pennycook contra 
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BOBERT Griiiton, 15 Dee. 1752, and the authorities there quoted,, and the 
CRAious, Deponent believes has been since held as law, that a promise of 
marriage followed with a copula does not merely warrant the courts 
of law to compel performance of the promise, but without any 
» Judicial interference constitutes that relation between the parties. 
But although all these are legal modes of constituting marriage by 
the law of Scotland, the one first mentioned is the only one which 
can be deemed altogether unexceptionable, and not admitting of 
any proof or argument to the contrary: all the others, though af¬ 
fording prima facie evidence of a marriage, admit of explanation 
from collateral circumstances. It is held to be competent to 
prove that the acts were not meifot by the parties to constitute 
a marriage, nay, it has been determined that the effect of them 
might be wrought off by the after-conduct of parties, at least so 
far as third parties are interested. These propositions the Depo¬ 
nent considers as established by the decisions 20th December 
1781, More contra MTnnes; 3d March 1786, Robertsot!f’’contra 
Ingiis ; 16th February 1786, Taylor contra Kello ; 6th December 
1796, M‘Laughlane contra Dobson ; 13th June 1801, Napier not 
reported; and 29th June 1751, Campbell contra Cockrane, not 
reported; but the particulars to1b^ found in the Session Papers, in 
the case of Napier. In the present case there has been no re¬ 
gular marriage, nor, as the Deponent thinks, cohabitation as 
man and wife, in the legal sense of these words. The Plain¬ 
tiff’s claim, therefore, on the Deponent’s opinion, must rest 
on one or other of the two grounds last mentioned, viz. either 
a mutual declaration, or acknowledgment, as to the parties 
being man and wife; or a promise and copula: and the evi¬ 
dence as to the obligation or engagements of the parties which 
has been produced, appear to be of three kinds; No. 1. of 
the Exhibits contsdns a promise of marriage; No. 2. contains 
a mutual acknowledgment, as explicit as possible, that the parties 
were man and wife; in No. 10, there is «n acknowledgment 
equally explicit on ^e part the Defendant, but-the counter part 
of it by the Plaintiff appears, in the Deponent’s opinion, to import 
a promise or undertaking that unless in extreme necessity (the 
naturp of which is not mentioned) she would never avow the 
connection, which at least, in a question with third parties, might, 
in certain circumstances, preclude a claim on her part to the 
conjugal rights. In No. 14. there is a request on the part of the , 
Defendant for another declaration by the Plaintiff, which, iHt was 
sent and conceived in unqualified terms, would, in the Deponent’s 
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opinioDt import a mutual engagement; and in the othernumbers 
tliere are expressions, which the letters having been received and 
not rejected by the Plaintiff, may (as the Deponent thinks) be 
considered as binding on her, and therefore forming a mutual 
engagement. And especially, if these letters could be combined 
and connected with letters by the Plaintiff in the same or similar 
terms, and'not counteracted by inconsistent acts or other expres¬ 
sions of a contrary tendency, this also, in the Deponent’s opinion, 
would be sufficient to establish a marriage; but without such 
letters from the Plaintiff the Deponent conceives it may with 
some justice be contended, thati^lthe letters from the Defendant 
can only be considered as a promise of marriage; and from some 
passages in the letters, (vide particularly No. 4, 12, 13, 14,) 

there appears to the Deponent some room to think, that notwith¬ 
standing the promises and declarations, and the api^ellations of 
husbapd and wife, and other expressions of similar import, the 
Defendant did not consider himself or the Plaintiff to be unalter¬ 
ably bound, but that either might withdraw from the connection 
and marry with another person. And there are also some pas¬ 
sages which, in the Deppnent^wopinion, tend to create a belief 
that the I^aintiff in her letters nad expressed herself to the same 
effect; and these explanations appear to the Deponent to limit 
and qualify, not only the letters, but also the promise and decla¬ 
rations, all of them being to be taken together, and the true deli¬ 
berate meaning of the parties to be extracted from the whole. 
As to the evidence of the copula, it appears to the Deponent, that 
it had been attempted in the end of May 1804, No. 4, but then 
for the first time: but from other passages in the same letter, 
and also in No. 5, in the Deponent’s opinion, it may be strongly 
inferred that a copula had taken place. And the arrangements 
as- to “ a room” in No. 6 and 7, go strongly, as the Deponent 
thinks, to authorize a conclusion that a copula had taken place. 
From the foregoing explanation and analysis of the evidence, the 
result in the Deponent’^ opinion and belief is, that if the question 
were to be tried in Scotland, and if no ocher or further evidence 
could be obtained, the, decision it is thought would be favourable 
to the Plaintiff; but it is thought that in the circumstances of this 
case the courts of law in Scotland .would not immediately proceed 
to a determination upon the evidence as it stands. As the Plain¬ 
tiff might compel the Defendant to produce the letters written Iw 
her to him, and in general all writings that had passed between 
them, the courts would, in all probability, afford the necessary 
authority for these purposes. And if the copula has not been 
Toil. IX. « expressly 
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expressly admitted in the pleadings for the Defendant^ they 
would allow also a proof on that subjects 

RO. CRAIGIE. 


The same Witness examined on the Interrogatories given 
on behalf of John William Henry Dalrymple, the other 
Party in this Cause. 

1. 1*0 th^ hrst of tile said Interrogatories this Respondent 
aiiswereth and saith, that the law of Scotland, in regard to the 
validity of marriages not regularly celebrated, cannot well be said 
in general to be doubtful and indefinite. But the application of 
the law to existing cases, has, from the circumstances already 
mentioned by the Respondent, become oft times very doubtful 
and uncertain. 

2. To the second of the said Interrogatories this RcSpohdetit 
answereth and saith, that the law of Scotland, as to marriages 
not regularly celebrated, depenti^g on no express enactments, 
must be gathered from the authorities of writers on the law, and 
the decisions of the courts of law in Scotland; and, upon an 
observation of those authorities and precedents, the Respondent’s 
opinion has been formed with regard to such marriages. 

3. To the third of the said Interrogatories this Respondent an* 
swereth and saith, that, if “ by an irrevocable obligation to marry/ 
is meant a promise unconditional and absolute on one side, or 
even a mutual promise with regard to a marriage in futuro, not 
followed with copula, this in certain circumstances may authorife 
a claim of damages ; but if such promise to marry be followed 
with a copula, or consummation, it will, as has been already de* 
IKised to, constitute a marriage, and not merely an obligation to 
marry. 

4. To the fourth of the said Interrogatories this Respondent 
answereth and saith, tl^at in the case where the obligation to 
marry is unilateral, that is, proceeding ^om the man or the 
woman, without any thing expressive of or implying a mutual 
obligation on the other side, it cannot be held to constitute mar* 
riage ; and consequently it will not afford an effectual bar to a 
marriage with a third party. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith, that in all cases the right to have a mar¬ 
riage declared must depend upon the reciprocal obligations of the 
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parties at the time when the right is to be enforced in a court of 
law, both of them being bound to perform, or neither. . 

6. To the sixth of the said Interrogatories this Respondent an- 
awereth and saith, that as a promise to marry a particular woman 
followed by a copula or consummation, in Scotland is held to 
constitute marriage, it must prevent the man from marrying 
another woman, and the woman from marrying another man, 
either in England or any other place; and this, whether the 
marriage has been declared binding in the courts of law in Scot¬ 
land, or not: and if the parties are thus effectually married, no 
marriage afterwards taking piace|^„in England or elsewhere, can, 
in the Respondent’s opinion, be binding, or followed with any 
legal effects ; although exceptions occur in such cases as those of 
Campbell and Napier, formerly mentioned by the Respondent, 
where, in consequence of long silence, or taciturnity, as it is- 
called in Scotland, in asserting the conjugal rights, a party has 
been held to be barred from claiming those rights in a question 
with another party, who, by reason of that silence or taciturnity, 
has been led to form a matrimonial connection with the husband 
or wife of the party so silent or delaying. 

7. To the seventh of the said^lnterrogatories this Respondent 
answereth and saith, that a declaration in writing given by a 
man to a woman, or vice versa, w'ithout a counter declaration on 
the other side, can, in general, be held only as implying a promise 
of marriage; at the same time, if the party to whom the declara¬ 
tion is addressed shall acquiesce in the declaration, or shall by 
his or her acts and deeds indicate acquiescence, this, without 
an express written declaration, may be considered as equivalent 
to a mutual declaration, which, if deliberately given, will be 
sufficient to constitute a marriage. 

8. To the eighth of the said Interrogatories this Respondent 
answereth and saith, that the question whether a copula prior to 
a promise will constitute a marriage, or only an obligation to 
many if a promise follows, has not, so far as the Respondent 
knows, been precisely determined; and the result, in the Respon¬ 
dent's opinion, would be somewhat doubtful; though he rather 
thinks that it would not defeat the ordinary effect of a promise of 
marriage followed with a copula, that there had been a copula 
preceding such promise. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith, that the mutual declarations of the peurties, 
if clear and in words de prasentif will, in the Deponent’s opinion, 
as fiormerly stated, constitute marriage, and not merely an ob- 

c 2 ligation 


ROBBST 

CRAXOIE, 

Esa. 



APPENDIX. 


^6 

KOBEBT ligation to marry; or if the parties should correspond urith each 
CRAiGiB, other, calling themselves husband and wife, this also Will, In 
general, be held sufficient. 

' 10. To the tenth of the smd Interrogatories this Respondent 

answereth and saith, that although in the case last above stated, 
the law in general stands as he has said, such mutual declarations 
may be counteracted by other waitings of a contrary tendency, 
or by acts and deeds of the parties affording real evidence to the 
contrary: and in all 'those cases, the declarations of the parties 
must be taken with all the attendant circumstances; and if their 
is reason to conclude from the expressions used by them, that 
both, or either of the parties did not understand that they were 
truly man and wife, or that the declarations were intended for a 
})articular purpose, and not with the view of constituting the 
-irrevocable union of marriage, all this will enter into the question, 
whether the parties are married, or only under an obligation to 
marry. But it is almost impossible to say, a prion, in what man¬ 
ner, and to wliat extent, in all circumstances, these qualifications 
or limitations are to operate. 

RO. CRAIGIE. 


Tlie same Witness examined on the additional Interrogato¬ 
ries given on behalf of John William Henry Dalrymple, 
the other Party in tins Cause. 

1. To the first of the said additional Interrogatories this 
Respondent answereth and saith, that the passages here referred 
to in Sir Thomas Craig, cannot be held as proof of the Law of 
Scotland, unless so far as they arc supported by the decisions of 
the courts of law, or the general and concurring opinions of con¬ 
temporary lawyers. The passages, however, referred to, so far 
as applicable to the state of the Parties in this Cause, do not ap¬ 
pear to differ much, or in substance, from what is now held to be 
li^: neither does if appear to the Respondent, that the law 
«f Scotland, os to what constitutes a valid marrit^e, has. been 
materially altered since the time of Sir Thomas Craig. 

2. To the second of the said additional Interrogatories this 
Respondent answereth and saith, that the obscNraations im¬ 
mediately before made, appear to him to be applicable to tbn 
Interrogatory, as well as to the preceding one. 

3. To the third, of the SMd additional Interrogatoriaa .this 
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Hevpondent answereth and saith, that the deciai<m here re» 
ferred to, appears to this Respondent to be i^eeable to 
the authorities, there mentioned. It is expressly stated in 
the report of the case by the Faculty, that the cause was decided 
on the general point, and the Respondent has been led to con¬ 
sider the law as fixed, althouigh he cannot, at this time, menrion 
any particular case in which the same decision was, in termmis, 
given. And upon the principles there laid down, it appears to 
this Respondent, that no hona fde» on the part of a woman 
entering into a marriage with a man already legally married, 
according to the principles of the decision, could annul the for¬ 
mer marriage, or render the marriage entered into by her a legal 
or valid one. 

4. To the fourth of the said additional Interrogatories this 
Respondent answered and saith, that he has no recollection of 
any case similar, or nearly similar, to that of Pennycook ; but, as 
he has already stated, he has considered, and still considers, that 
decision as a precedent, the authority of which ought not to be 
questioned. 

5. To the fifth of the said additional Interrogatories this 
Respondent answereth and saith, that in those cases where there 
are no express enactments, the Court of Session is in general 
much governed by precedents ; and where a determination has 
been given upon a general point of law, after an argument at the 
bar, or in printed pleadings, it is not usual for the Court to 
pronounce an opposite judgment. The Respondent, however, 
understands that it is not one decision, unless it has been long 
acquiesced in, but a succession of them, or series rerum judicata- 
rum, that makes or ascertains what is law: And he has no 
doubt that there are instances, in which the Court of Session has 
deviated from what was formerly decided, although he believes it 
will be found upon examination, that these deviations are much 
more rare than is sometimes thought; what has been considered 
a deviation, no^ being truly such, but arising from a proper dis¬ 
crimination of cases, which, at first sight, appear to fall under^the 
principle of a particular decision, but which are, and ought to be, 
regulated by a different one. 

6. To the sixth of said additional Interrogatories this Respon¬ 
dent answereth and saith, that in those cases where the principlea 
of former decisions are considered to be doubtful, and where 
they are not understood to have acquired the force of precedents, 
or where a doubt has been entertained whether the principles of 
prior adjudications can., with propriety be applied to the circum- 

c 3 stances 


KOBBBT 

CBAIOIB, 

Bsa. 



38 


Al»PENDIX. 


KOOERT 

CRAIGIE, 

£sa. 


stances of existing cases* it is the practice of the Court of Sesdoa 
to appoint a hearing in presence; and counsel, in such cases* ar^ 
permitted in general to argue upon the soundness of the princi<* 
pies of law which appear to have governed the decision of former 
cases, as well as upon the application of those principles to the 
case before the Court; but in this 4 due regard is always paid to 
the date of the decisions, their uniformity, and to the effect that 
has been given to them in practice, although there has. been no 
second determination in the same, or nearly in the same eircnm- 
stances. 

7. To the seventh of the said additional Interrogatories this 
Respondent answereth and saitli, That this Interrogatory appears 
to him to be already answered. 

8. To the eighth of the said additional Interrogatories this Re* 
spondent answereth and saith, as he has already stated, That the 
case of Pennycook appears to him to have been well decided at 
the time, and also corroborated by the subsequent practice.. 

9. To the ninth of the said additional Interrogatories this Re* 
spondent answereth and saith. That the Court of Session, though 
not absolutely debarred from reviewing the principle of the deci¬ 
sion in the case of Pennycook,would, in this Respondent’s opinion* 
most reluctantly entertain, any argument that could be raised 
against the authority of the decision; and* in this Respondent’s 
opinion, it would be most unsafe, as w'ell as unusual, at this time 
to listen to any such argument. 

10. To the tenth of said additional Interrogatories this Respon¬ 
dent answereth and saith, That as the writings necessary in order 
to establish a marriage not celebrated in a formal manner, require 
no publication in any record* they must be judged of according to 
their import when they are produced; although they may not 
have been generally, or publicly heard of, till one of the parties 
has intermarried with some one else. 

11. To the eleventh of said additional interrogatories this Re¬ 
spondent an^wereth and saith, that holding a promise of marriage 
followed by copula, to constitute the relation of marriage, §nd 
not merely an obligation ta marry* accordmg to the pnnciples 
laid down in the case’ of Pennycook* this Keapondeiit thinks no 
after marriage, however formally celebrated, could annul the for¬ 
mer one, or render the second marriage valid. But in Judging 
whether there has been a serious and cfoliberate promise of mar¬ 
riage, it will properly enter into consideration* that one of the par¬ 
ties deeminghimself not married has entered into a formal marriage 
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wUh Another person, because it is hot probable that a party knowing 
or believing himself already married, will enter into a second 
^’og^mant of the same kind} and where the woman, having at 
one time acted in such a mannerto infer a legal presumption 
of marriage, has concealed her state in such a manner a» to induce 
another hna/de to enter into a marriage with the man with whom 
she had previously formed sudfn connection, the decisions in the 
case of Campbell and Napier go some length to show, that tKa 
circumstances here mentioned will be of importance. 

12. To the twelfth of said additional Interrogatories this RO’ 
spondent answereth and saith, That the subject of this Interroga- 
tory, as well as some of the following ones, appears to this 
Respondent to be inapplicable to the point, or article in the Libel 
on which this Respondent understands himself to be examined. 
And it further occurs to this Respondent, that the Defendant^ 
during the early part of his correspondence with the Plaintiil^ 
having been in Scotland for more than forty days, would, by the 
Law of Scotland, be considered as domiciled there; and in the 
matter of contracts or obligations, subject to the Law of Scotland 
in the same luanner as if he had been bom in Scotland, or had 
reside4 in it from his birth. And if truly married to the Plaintiff,' 
according to the Law of Scotland, while residing and domiciled 
in that country, the circumstance of the Defendant’s going back 
to England, and there marrying Miss Manners publicly before the 
present action was instituted, could nut, in this Respondent’s 
opinion, have any effect upon the previous marriage in Scotland. 

13. To the thirteenth of said additional Interrogatories this 
Respondent answereth and saith, That if an officer, or other 
person, engaged in military service in Scotland, being an English¬ 
man by birth, and generally domidled in England, were to have 
such intercourse with a woman in Scotland, as by the law of 
Scotland is sufficient to constitute marriage, this would bind such 
person in the same manner as if he were a Scotsman, or generally 
domiciled in Scotland. But, in judging of the nature and effects 
of such intercourse, it would, in this Respondent’s opinion, justly 
enter into consideration, that in England cohabitation as man and 
wife is not, in all cases, held to constitute marriage; although it. 
may, in certain circumstances, create a presumption of a previous 
celebration ; and consequently, that an Englishman accustomed 
to the Law of England, might cohabit with a woman in 
Scotland, and allow, her to take his name, without intending to, 
marry bert And.although an Englishman, after cohabiting with, 
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a woman in Eiigiaiid, and allowing her to take hit nam^ Were to 
bring her down to Scotland, and conduct lumself there in the 
manner already stated, this would not, in the opinion of this Be* 
spondent, in every case oons^tute a marriage. This, however, 
would be no exception to the general rule as already stated by 
this Kespondent, but truly' a judicious application of it to the 
circumstances of the case; The hlW, in all cases, not attending 
merely to the external act of cohabitation, but looking to that 
which is alone decisive, viz. the full and deliberate intention and 
consent of both parties to become man and wife, which may be 
inferred from cohabitation,, but not necessarily, nor in all cases 
without exception. 

14. To the fourteenth of said additional Interrogatories this 
Respondent answereth and saith, That a promise of marriage 
niade in England, followed by a copula in Scotland, would, in this 
Respondent’s opinion, be sutTicient for obtaining a decree declar¬ 
ing the marriage in the Courts of Scotland, if the parties were to 
be found there. 

15. To the fifteenth of the said additional Interrogatories this 
Respondent answereth and saith. That if a promise of marriage 
made in Scotland, were to be followed by a copula in England, 
this, if the parties were afterwards found in Scotland, wotdd, in 
this Respondent’s opinion, be sufficient for obtaining a decree 
in the Courts of Scotland. 

IG. To the sixteenth of the said additional Interrogatories this 
Respondent answereth and saith, That marriage by the Law of 
Scotland, being considered merely us a contract, and requiring 
only the deliberate consent of both parties for its completion, it 
would seem to be enough for obtaining a decree in the Courts of 
Scotland, that the parties had in any place, or at any time, ex¬ 
pressed their deliberate consent, de preesenti^ to be married. It 
is a different question, however, whether in the circumstances 
here stated, as well as in those mentioned in the two preceding 
Interrogatories, the Courts of England, or any other foreign coun¬ 
try, where marriage is not completed by consent merely, but in 
general requires some formal celebration, would so &r yield to the 
I/aw of Scotland as to. give the same decision. 

X7. To the seventeenth of said additional Interrogatories this 
Respondent answereth and saith. That in the case here mentioned, 
as the letters written by the Englishman would not per se consti¬ 
tute majriage, but would in general require to be confinned by 
letters of the same kind written by the woman in Scotland, the 
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Igreement could not be congidered as mutualr til) the last mentioa- 
cd letters were received^ and consequently, it would seem that the 
marriage could not be said to have been contracted in Scotland. 
])n such a case, however, it appdkrs & this Respondent that the 
Courts in Scotland, without regardbig the hem coniraetdt would 
dnd the marriage binding, i^e question could be effectually tried 
there. 

18, 19, 20. To the eighteenth, nineteenth, and twentiedi of 
the said additional Interrogatories this Respondent answereth 
and saith, That in general where there is only an obligation to 
marry, the parties may retract without being liable in damages : 
And where damages are due, it is not in consequence of the obli¬ 
gation to marry, but either from the manner in which the treaty 
■has been broken off, as where it is attended with circumstances 
in some degree injurious to one of the parties, (see the case bf 
Johnson against Paisley, 21st December 1770,) or where, in 
contemplation of the marriage, expences have been incurred. 

21. To the twenty-first of said additional Interrogatories this 
.Respondent answereth and saith. That the law being now fixed, 

it does not appear to be of importance to discover the grounds on 
which it was at first established, although this Respondent has 
no doubt that they are nearly as stated by Mr. Erskine : and that 
in this, as well as in many other cases, the law presumes the par¬ 
ties to have intended that which in the circumstances of the case 
was proper and becoming, and at the same time deducible from 
their actings; or, iii other words, the law, in such cases 
justly holds, that persons having formed a connection, the object 
of which was marriage, would not proceed to consummate unless 
with the same view. 

22. To the twenty-second of said additional Interrogatories 
this Respondent answereth and saith. That the presumption here 
mentioned cannot be said to be a prasumptio juris et de jurCf. 
because it might, in this Respondent's opinion, in certain circum¬ 
stances be obviated by contrary evidence, e. g. if the man and 
woman were, previously to the copula, to interchange written, 
declarations of tbdr having determined not to marry each other. 
But it is a presumption of law so strongly established, as not to 
be obviated unless by evidence of the nature here suggested. 

23. To the twenty-third of said additional Interogatories, this 
Respondent answereth and saith. That a promise of marriage 
fallowed by a copula, appears to this Respondent to constitute 
marriage upon both [nrties equally and in general, as the Respon¬ 
dent 
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dent has formerly deposed, the obligations of the parties must be 
mutual or none at alL 

24. To the twenty-fourth of said additional Interrc^tories 
this Respondent answereth aiAl saith, That he has already stated 
his opinion as to the decision in the case ofPennycook; and, as 
to the authority of Lord Stair, and respect that is due to the 
different editions of his Institutes, this Respondent although 
greatly doubting the propriety of this Interrogatory, (as well as 
of some of the preceding ones) saith, that Lord Stair has been 
always' considered as a writer of great authority in Scotland ; it is 
to be observed however that the different parts of his Institutes 
were composed and published at different periods, and the fourth 
book was not printed till long after the other three; Lord Stair 
too being actively engaged in the political world as well as in the 
line of his profession, could not bestow that attention upon his 
publications, or in revising them, that was necessary for render^ 
ing them perfectly correct in all respects; and the manuscripts 
from which the different editions have been made out, appear to 
differ in some instances from each other; nor. is there any edition 
so correct and authentic, as to prove to a certainty what his lord- 
ship's opinion was, although that published in 1759, chiefly by the 
care of the late Sir William Fulteney, i^ deemed, far preferable to 
the rest. 

25. To the twenty-flfth. of said additional Interogatories this 

Respondent answereth and saith. That the common stile of a 
contract of niariage in Scotland may, at first sight, appear to im¬ 
port a consent to marriage de preeseati, the parties declaring their 
acceptance of each other for lawful spouses, or using words to 
that effect; but these expressions are uniformly held, in the prac¬ 
tice of Scotland, not to constitute marriage, but espousals only, 
or sponsalia, as known in the civil law. The passages of the ex¬ 
hibits formerly referred to by this Respondent, are in his opinion, 
conceived in different and stronger terms, denoting that the Plain¬ 
tiff and Defendant were man and wife;** and in the manner 
and to the e:^tent already stated, by this Respondent, must, in 
thia Respondent’s opinion, be held to constitute a valid mar- 
riage. ‘ . 

26. To twenty-sixth of said additional Interrogatories this 
Respondent answereth and saith, That what has been said by 
him in answer to the immediately preceding Interrc^tory, ap¬ 
pears to be a sufficient answer to this one also. 

j27. To the twenty-seventh of the stud addidonal Interrogator 
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ries this Respondent answereth and saith, That this Interroga* 
. lory appears also to be already answered by this Responde;nt, 
when examined in chief. 

28. To the twenty-eighth of th^ said additional Interrogatories 
this Respondent answereth and saith, That this Interrogatory 
appears also to be already ai^wered, unless so far as it has been 
asked, what would have been the Defendant’s remedy if the 
Plaintiff had destroyed the exhibits ? to which this Respondent 
answereth and saith, That in the case here supposed, the Defen¬ 
dant’s remedy would have been the same as in the case of a mar¬ 
riage ascertained by a regular certificate of a clergyman, or justice 
of the peace, but which certificate has been afterwards destroyed 
by one or other of the parties; the parties desirous of having 
the marriage fulfilled, suffering in both cases from want of proof, 
and not from any defect of right. In both cases, however, the 
writings so destroyed might he restored by the remedy of an 
action for proving the tenor of their contents, and the manner 
of their being destroyed could be satisfactorily established. 

29. Tothe twenty-ninth of said additional Interrogatories this 
Respondent ansvvereth and saith. That he does not know of any 
case before that of M'Adam, ii:\ which it was in terminis decided 
that a mere declaration of consent to marry per verba deprtesenti, 
was sufficient to constitute marriage rebus integris : but the pro¬ 
position appears, to this Respondent, to be established by the 
general and concurring opinion of all the accredited writers on the 
Scot’s law; and where the declaration is not to be proved by 
witnesses, but by written evidence, it ap|}ears to this Respondent 
to be incontrovertible. In the case of M*Adam, the difficulty 
appears to have arisen, not so much from any doubt as to the 
principle here laid down, but from the particular circumstances 
of the case, the parties having previously lived in a state of con¬ 
cubinage, and the declaration by Mr,^ M’Adam given in a very 
abrupt manner, and immediately followed by his death by 
suicide. 

30. To the thirtieth of said additional Interrogatories this 
Respondent answereth and saith, That he has already mentioned 
the effect of contracts of marriage, to be different from that 
which is stated in the beginning of the Interrogatory. The effect 
of a contract of marriage, when followed by a copula, is to make 
the parties husband and wife in the same manner ps a promise of 
marriage followed by a copula; the only diffbrence being, that 
ip the former case, the promise is proved by a formal writing, 

whereas^ 
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wh«reas» in the other case, it may be proved either by o^ier not 
so formal writings, or by the oath of party, or by acts and deeds 
inferring an engagement to marry. 

31. To the diirty*first of thesmd additional Interrogatories this 
Respondent answereth and saith, That it has been generally held, 
since the deeirion in the case of Campbell, that those circumstances 
which would be deemed sufficient to constitute a marriage, in a 
question between a man and a woman, having exchanged a pro> 
mise of marriage, and afterwards known each othe* carnally, might 
not be sustained to the same effect, where the question arose 
between one of the parties and a third person, who, in conse¬ 
quence of a studied concealment of the couneetion, had been led 
to enter into a formal and regular marriage. One reason for this, 
is to be found in the impropriety of concealing such an engage¬ 
ment, by which third parties mcay suffer an irretrievable injury ; 
but another reason, and one more consistent with the law of Scot¬ 
land with regard to marriage, appears to be, that in the case of 
marriages not regularly celebrated, but to be gathered from the 
words Or actings of the parties, every circumstance of their con¬ 
duct is to be duly weighed, in order to ascertain whether a deli¬ 
berate promise or consent was given, and whether, in the opinion 
and intention of the parties themselves, the irrevocable union of 
marriage had been formed. In this view the concealment of the 
connection, especially when continued for a great length of 
time, and in circumstances where the party was called upon 
to avow the marriage if it had truly taken place, must go far 
to show that there was no marriage, nor a serious intention 
to marry in any of the parties. 

ROBERT CRAIGIE. 


The same Witness examined on the further addi¬ 
tional Interrogatories given on behalf of John William 
Henry Dalrymple, the other I^uty in this Cause. 

1. To the first of the said further additional Interrogatories this 
Respondent answereth and saith, That he had formerly adverted 
to the case here noticed, which, after the date of the report by 
Falconer, underwent a lull consideration in the House of Lords, 
and afterwards in the Consistorial Court of Scotland, having been 
finally decided on the 29th June 1751; and having >di»(> more 
largely adverted to the Decision in his answer tb the thirty-first 
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additional Interrogatory, he thinks ,it only necessary to add, tiiat 
ai^posing the evidence of the marriage in this case to depend 
tipon the Exhibit, No. 10. and also supposing that the circum¬ 
stances in the case of the Plaintiff, were in other respects similar 
to that of Cochran^ the decision in the case last mentioned would 
certainly foe of importance, but to what extent it seems impossible 
at this time to say. 

2, 3. To the second and third of the said further additional In¬ 
terrogatories this Respondent answereth and saith. That the case 
of Kerr and Hyslop, as reported by Fountainhall, 15th July 1696, 
appears to this Respondent to be quite different from the present 
one, and in that of Castlelaw against Agnew, which is frilly statM 
in the Printed Papen, in the case of Linnen against Hamilton, 
19tK December 174S, the judgment of the Commissaries, which 
was affirmed in the Court of Session, was, that the defender s oath 
did not prove a direct promise of marriage, previous to the con¬ 
nection acknowledged by him: and in the case of Linnen, where 
also there was a reference to oath, the defender was on similar 
grounds freed from the conclusions of the action instituted for 
establishing a marriage, but in a separate action subjected in da- 
m^es, on account of his having enticed and seduced the pursuer 
to yield to his embracesand none of the decisions, in this 
Respondent's opinion, prove that a serious promise of marriage, 
followed by a copula, was not then held in law as equivalent to 
marriage. 

4. To the fourth of the said further additional Interrogatories 
this Respondent answereth and saith. That this Respondent has 
now and formerly read the passage referred to in Lord Kaimes’ 
Elucidations, and has attended to what is there said upon the case 
of Pennycook; and although this Respondent holds that this In¬ 
terrogatory is irregular, if not incompetent, he thinks it proper to 
say in explanation, that the publication here referred to, seems to 
have been meant by the author, not so much to point out what the 
law was, butwhat in his opinion it ought to be (see preface). And 
the observations on the subject of marriage, though plausible and 
ingenious, do'* not seem to be founded in the law of Scotland* 
There is no ground for saying that the priest’s blessing is, or ever 
was, in Scotland (at least since the asra of the reformation in 1560) 
deemed indispensable, though it is the most regular nu [ j of con¬ 
stituting marriage. The act of 1503 was intended to regulate the 
proceeihogs in the matter of Terce, by allowing a woman, who 

had been by common rmiutation held as a wife, to obtain pomes- 
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CRAI 61 E, husband died infeoifed, until it was determined in the courts of law 
Eso. that the parties had not been married. The decisions mentioned 
by Balfour, and afterwards by Spottiswood, must have been at¬ 
tended with peculiar circumstances, and as stated by these writersv 
appear to be erroneous, and would not be repeated at this time;. 
In the case of Craig, in 1628, it is probable the decree of the com* 
missaries had been given in absence (by default), and therefore 
still subject to review; and the parties, as this Respondent thinks, 
must have considered it in that light. And the reasonings by 
Lord Kaimcs, as to the effect of a promise of marriage, followed 
by a copula, appear to be quite inconclusive, and at this time 
would not be listened to. Indeed, although in some of the later 
adjudged cases, with regard to marriage, this publication has been 
referred to, this has been done very slightly, and it has been hardly, 
if ever, adverted to upon the bench; and although contiuning 
some information that is not to be found elsewhere, and much 
acute and plausible remark, it. was never in this Respondent’s 
opinion and belief, considered as of authority in the Courts of 
Scotland. 

ROBERT CRAIGIE. 

7th August 1809. 

llc])eated and acknowledged at Edin¬ 
burgh, before me the undersigned 

Wm. Coulter, Ijord Provost. ■ 

I *• 

In the Presence of Harry Davidsom, 

Not. Pub. and Actuary assnmed. 


On the Libel and Exhibits given on behalf of 
Mrs. Dalrymple. 

7th June 180S» 

ROBERT HAMILTON, Esq. of the City of Edinbuigb^ 
Advocate, aged about forty-five years, a Witness, pro¬ 
duced and sworn, deposes and says, 

ROBERT THAT he has practised as an Advopate before the supreme 
HAMILTON, Conn of Scssion in Scotland, since 1788; and that he has held 
the situation of Professor of the Law of Nature and of Nations, 
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the University of Edinbuigh, since 1796; and further to the 
eleventh article of the said Libel he deposes and says, that he has 
attentively perused and considered the several Exhibits annexed 
to the Libel, and that he is of opinion these exhibit and furnish 
ample grounds for establishing a marriage between the Parties in 
this Cause by the law of Scotland, and that such marriage is there* 
by established. That in giving this opinion, he takes it for truth, 
as averred in the Libel, that a copula or concuhitus has taken place, 
and there appears indeed to be presumptive evidence of it, from 
certain expressions in the Defendant’s letters (No. 4 and No. 7); 
holding this, therefore, to be a fact, there appear in this case to 
be two grounds which constitute a valid marriage by the law of 
Scotland: first, it appears from the Exhibits, No. 1 and No, 2, 
the last dated 28th May, 1804, that mutual promises of marriage 
were interchanged between the parties ; that these were followed 
by concubitus or a copula, which, in the Deposer s opinion consti¬ 
tute a marri^ by the law of Scotland. That this was the state 
of parties is confirmed by Mr. Dalrymple's letters, from No. 3 to 
No. 9 inclusive, the tenor and strain of which, and various expres¬ 
sions used therein, denote that Mr. Dalrymple conceived he had 
entered into the fixed relation of marri^e with Miss Gordon: de¬ 
poses, that besides the above, there is a second ground by which 
in the Deposer s opinion an effectual marriage betwixt these par¬ 
ties has been constituted according to the law of Scotland; by the 
annexed Exhibit, No. 10, dated 11th July, 1804, the Defendant 
declares and acknowledges Miss Gordon to be his lawful wife, and 
in this declaration MissGordbn concurs by her engagement of the 
same date; and although she thereby promises that nothing but 
the greatest necessity shall force her to declare her marriage, that 
does not appear to the Deponent to weaken the case; the reason 
for concealing their marriage being, in his opinion, sufficiently ac¬ 
counted for by the subseqiient letters No. 13,14. and 15, .firom the 
Defendant to the Plaintiff; deposes, that the above written de¬ 
claration of the parlies, expressed in unequivocal terms, and it 
must be presumed deliberately made, in his opinion, independent 
of all other circumstances, constitutes an effectual marriage ; for 
he Isolds, that according to the law of Scotland, a marriage is coin- 
plet^y established where consent is deliberately given; more es¬ 
pecially, when expressed in a written acknowledgment or decla¬ 
ration per verba de prasenH, bearing that the parties are eo-ipso 
husband and wife; the Deponent is of opinion, that such a decla¬ 
ration constitutes a marriage by the Scot’s law; though there 
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RQ^BRT i^oulid be tio concubitus; but that point doed not here cotne into 
^Aicii.TO{rt question, as be holds, according to the statonent in tlK case, thkt 
concubitus or a copula has taken place. And.he must further ob- 
' serve, that the constitution of a marriage betwixt these parties as 

above mentioned, is confirmed by various expressions in the De* 
fendanfs letters to the Plaindfr, subsequent to his declaration, 
namely. Nos. 12, 13, 14, and 15; in which, besides addressing 
her as his wife, and subscribing himself as her husband, he ex^ 
pressly refers to the connection that has been established, pmndng 
out at the same time the, necessity that existed for its being con> 
cealed. Deposes that in giving this opinion he has paid attention 
to the writers upon this branch of the law, and to the various re¬ 
ported cases which are consequently well known. But his opinion 
upon this point has been much confirmed by a decision pronoun^ 
. ced by the Court of Session, upon the 13th June 1792; Elizabeth 
Ritchie against James Wallao^ which has not been reported. 
The Deponent was counsel in thqt case for Elizabeth Ritchie, tuid 
has recently refreshed his memory bV perusing the printed plea¬ 
dings now in his possession. - The circuni^ances were shortly as 
follows; Elizabeth Ritchie became.pr^nant’to Wallace, who, 
some months sdter^ gave her qn acknowledgment in his hand¬ 
writing in these terms; *sJannary,' 1785, 1, James Wallace, son 
to John Wallace, of Wallace Orpve, do hereby acknowledge that 
you, Elisabeth Ritchie, dughtcfto AJexamier Ritchie in Dumbrey, 
^ is my lawful wifo; and will solemnize the.marriage regularly b^ 
tween us in the terms of the rul<hl of. the cburdi, - as sodn as con¬ 
venient for us; and 1 am youf.lot^g'husband, signed, James 
Wallace. To Elizabeth Rjtchie. Witness, Janet Tdfer." Wah* 
lace denied his ever haying ^ittedf^this acknowledgment, but H 
appeared from various circumstances to be genuine: Elizabeth 
l^tchie founded on it as a declaration dc prasentiy constituting a 
marriage, which conclusion, in point of law, Wallace controven- 
ted; but the Couit, by a majority of Sn judges to three, as ap¬ 
pears from the Deponent’s notes upon tha papers .iuktained the 
sentence of the Commissaries, whu^ had found the acknowledg- 
tnent libelled upon, relevant to infer marriage betwixt tlm parties. 

R. HAMILTON. 
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s^e I^tness expained on the Interrogatories given 
on behalf of John ^]^illiam Henry Dalrymple, the other 
Party in this Cause. 

]. To the first of the said Interrogatories this Respondent an^ 
ewereth and saith, that the Taw of marriage in Scotland has for a 
long period been clear and decidedly fixed. It is laid dotihi by 
Lord Stair, (Edition 1681, pages SC and 76, and Edition 16fld 
pages 25 and 424) that marriage consists in the present consent^ 
Whether that be by words expressly, or tacitly by cohabitation or 
acknowledgment, or by natural comniixtion, where there has been 
a promise or espousals preceding; for therein is presumed a con- 
jngal consent deprasenti. This was the law then, and the De¬ 
poser holds it to be the law at this day, and is of opinion that it 
has not been shaken or altered by any of the cases that hare since 
occurred, such as those of MTnnes against Moore, White against' 
Hepburn, Taylor agsunst Kello, M'LaUghlan against Dobson, or 
McGregor against Campbell, which were all involved in special 
drcumstances; whilst, on-the other han^ thblaW as laid down by 
Lord Stair and Erskine^ Book lst> Tit. 6, § 2, 3, 4, 5, has been 
recognized and confirmed hf various ci^s; particularly by those 
ofinglis agsunst Robertson In 1786, Ritchie against'Wallace in 
1792, of Edmohstone against Cochrane in 1804, and Walker 
agamat M‘Adam in 1807. 

2. To the second of^|he said Interrogatories this Respondent 
answereth and saith, that the Scots law of marriage is ascertained 
and rests, 1st, upon.legal principles, in respect it is a consensual 
contract; 2dly, upon the authority of oiir law-writers, referred to; 
3dly, upon the judgmeiits pronounced, by the Court; and it is 
upon these that the Respondent hah formed and given his 
opinion. 

3. To the third of the said Interrogatories this Respondent an- 
swereth and sairh, that there certainly is a material difference 
betwixt an obligation or promise to marry, and an actual man-iage; 
a promiseSof marriage, rehm integris, may be resiled from; but 
if fblbwed by a copula or consummation, a marriage, as fonnerly 
mentioned, is thereby constituted. 

4. To the fourth of the said Interrogatories this Respondent 
answereth and saith, that an irrevocable obligation, by which be 
Understands a written promise to marry delivered to a woman, 
will not be in all cases binding upon or tie up the woman from 
marrying another man. In the event of such a promise, there is 
rebus inlegris no marriage, so that either party may draw back» 
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leaving it to the party injured to such redress tis the law will 
i^rd by an action for breach of promise. 

5. To the fifth of the said Interrogatories this Respondent an- 
sweretfa and saith, that he conceives that a woman who has 
received such a promise, is entitled to call upon the man in the 
proper court, at any subsequent period, to fulfil it; but as such a 
promise, provided matters Were entire, would not constitute 'a 
marriage, the man might draw back,leaving to the woman her action 
for breach of promise: circumstances night no doubt occur, which 
might take away the woman’s right to demand the enforcement of 
the man’s promise to marry, if, for instance, she was herself to 
marry another man, or if she was unequivocally to concur in, or 
consent to, the man’s marrying another. This answer is given 
upon the supposition, that there has been a promise merely, but 

’ fie facto no marriage; for if that promise has been followed by a 
copula, a marriage is thereby constituted, which no circumstances 
or length of time can annul; and which the woman, accordingly, 
may at any subsequent period demand to be declared in the proper 
court*. If a man has in^de a promise, and is uncertain from the 
circumstances which have occurred whether or not he has involved 
himself in a marriage, his remedy is by an action of Jactitation of 
Marriage, or of “ putting to silence," as we call it in the Consis- 
torial Court, the result of which will decide whether he is bound 
or free. 

6 . To the sixth of the said Interrogatories this Respondent 
answereth and saith, that he is of opinion, that as a promise of 
marriage to a particular woman, followed by a copula, both events 
occurring in Scotland, constitutes a marriage by the law of Scot¬ 
land, the man to whom these circumstances applied, must be held 
as married, in whatever country he may go to; and that he could 
not l^ally marry another woman in England or any where else. 
If such a man, from the woman’s not insisting, was in dubiety as 
to the state he was in, his proper course would be to bring an 
action of putting to silence, as above mentioned. 

7. To the seventh of the said Interrogatories this Respondent 
answereth and saith, that a declaration in writing, given by a 
man to a woman, tjiat she is his lawful wife, is not merely an 
obligation to marry, bfit is, when attended with the woman’s ac¬ 
ceptance and consent deprasenti^ the valid constitution of a mar¬ 
riage. 

8 . To the eighth of the said Intern^tories this Respondent 
answereth and saith, that in the case supposed of a copula or 
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consummation, either before^ after such a declaration, a mar- eobeut 
riage, it b thought, would certainly be constituted, ndl^ would the hamilvo^c, 
circumstances mentioned consUtute an obligation only upon the 
man to complete the marriage. ' 

9. To the nindi of the said Interrogatories this Respondent 
answereth and saith, that a declaration in writing, such as here 
supposed, constitutes, as already observed, a marriage, not merely 
an obligation to marry, and a correspondence such as is figured, 
as it would evince the understanding and belief of the parties, 
would confirm the idea as to the existence of a marriage between 
them. 

10. To the tenth of the said Interrogatories this Respondent 
answereth and saith, that if the man or woman who had given and 
received a declaration of a marriage, should thereafter express 
doubts as to the validity of such a declaration to constitute a mar-, 
riage, or fears of being deserted, such expressions would, no doubt, 
be taken into account in explaining the intention of the parties at 
the time the written declaration was made; but unless such expres¬ 
sions indicated and inferred that there had’becn no marriage in view, 
intended, or entered into, so that the declared consent was thereby 
controverted and overnded, the Deponent is of opinion that the 
expression of sueh doubts or feiirs b) either party, which might be 
the result of misconception, could not destroy the effect of an 
explicit acknowledgment or declaration of a marriage. But it is 
hardly possible to answOr this query pointedly, or in more precise 
terms, unless the circumstances or expressions alluded to were 
more particularly detailed. 

R. HAMILTON. 


The same Witness e.\amined on the additional Interroga¬ 
tories given on behalf of John Vllliiam Henry Dalrymple, 
the Qtlier Party in this Cause. 

1. To the first of the said additional Interrogatories this Re¬ 
spondent ansu’ercth and saith, that he b of opinion that Sir Tho¬ 
mas Craig, lib. ii. dieg. 18. § 17, et sequent., where he treats of 
legitimate and illegitimate children, has delivered substantially 
xvhat he b bound to presume xvas tlie Law of Scotland, as to 
marriage, at the time he wrote; according to that author,it appears 
that the essentials of a marriage existed, provided spomalUh or a 
prombe, had preceded a cmtiubitus or cousumnidtion. It Iwi 
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indted been coi^ectured, from v«li§t Craig says of the ehs^ of 
Edward Younger, that such circumstances conferred onty a right 
of action to have the marriage Solemnized, and he ac-* 
cordingly mentions that to that effect the mother had pre¬ 
vailed before the commissaries; but it appears from what 
immediately follows, that though Younger had refused, these 
judges nevertheless held that there had been a valid mar¬ 
riage, and gave effect to it accordingly. This proceeding seems to 
be very little different from the present law and practice, where a 
marriage constituted by n promise and topula, requires, like other 
irregular and clandestine marriages, a declarator as judicial evi¬ 
dence of the fad. And whatever upon this point may have been 
Craig’s idea, the Respondent is of opinion, that the Law of Scot¬ 
land has for a long period acknowledged that a promise, followed 
•by a copula, does not merely furnish grounds for enforcing mar-^ 
riage, but does actually constitute one. That Craig treats of other 
points, namely, what effect is to be given to a marriage while a 
prior one has been entered into and is subsisting, and gives his 
opinion that the h<ma Jides of one of the parties, though not sidh- 
cient to confirm the marriage, will nevertheless be effectual to 
legitimate the offspring, though not so, if both parties are in the 
knowledge of the prior marriage; but the Respondent doubts 
very much, if children born in such circumstances could ever be 
r^arded as legitimate, and is of opinion, that by the Law of Scot¬ 
land, as it now stands, they would not. He further answeretb, 
that Craig is not upon points of this nature of the highest authority 
in the law of Scotland; they are not those upon which he pro¬ 
fessedly treats, and his opinions have not the same weight as 
those of Lord Stair and other subsequent writers. 

2 . To the second of the said additional Interrr^atories this Re¬ 
spondent answereth and saith, that the doctrine laid down by Lord 
Stair in the passages referred to in this query, must be presumed 
to have been agreeable to the Law of Scotland in 1693, when the 
edition referred to was published, ’’{'hat it is further upon the 
whole agreeable to the Law of Scotland as it stands now, except 
that it appears to be now more firmly established that a promise 
and subsequent copula constitute a valid marriage. That more 
particularly, and in answer to that part of the query, viz. if the 
Law of Scotland has changed since the time of Lord Stair, and 
if ao, what has introduced such change? the Respondent 
answereth and saith, it appears to him, that with a very few 
exceptions of dubious import, the Law of Scotland, that a pro- 
followed by a copula, constitutes a qaarriage, haa come to 
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be permanently fixed and e|^lished. Foe it appeturs that both 
Sir John Niabetf of l^leton* who was advocate to King Charles 
the Second, and Sir James Stewart, who was advocate to King 
William and Queen Mary, were of opinion (voee spansalia},.tlwt 
a promise, followed by concubitus, made an effectual marriage. 
Two cases are reported in the IMctionary of Decisions, vbl. ii. 
page 288; the first, 19th July 1670, Cockbum, the second, 19th 
February 1732, Harvie, which seem to infer, that a promise of 
marriage and subsequent copula made an effectual marriage: 
the case, 15th July 1696, Hislop contra Kerr, reported by Foun<* 
tainhall, and referred to in the case, 1st December 1749, Llnuing 
contra Hamilton, appears, no doubt, to be somewhat adverse to 
this doctrine; but the Respondent observes, that this was not 
an action for declaring a marriage, but for damages, and therefore 
he thinks it to be presumed, thq woman Hislop was conscious 
that she could not establish such a promise of marriage as would 
enable her to prevail in an action of that nature, which idea 
is countenanced by the circumstances apd opinions stated in the 
report. That this is not at any rate a. decision, that a promise 
and subsequent copula did not constitute a marriage; and 
although it had, the Respondent does not think it could be held 
sufficient to over-rule the prior and subsequent adjudged cases 
and authorities. That the other case of Agnew, referred to in the 
decision of Linning contra Hamilton, instead of being adverse, 
seems to confirm this doctrine. That the Respondent has 
examined the printed pleadings in the cose of Linning, (Sessions 
Papers, in Advocates Library, Kaimes’ remarkable decisions. 
No. 100,) and from these it appears, that Castlelaw, the woman, 
insisted against Agnew for marriage, and in support of it alleged 
a promise and subsequent copula: np doubt appears, to have 
been entertained of the relevancy, of these grounds, but she fmled 
in the proof; for having referred the promise to Agnew himself; 
he swore negative, upon which the Copimissaries found, ** that 
the defender a oath does not prove a direct promise of marriage 
previous to the concubitus.;’" and therefore assoilzied from the 
process of adherence, &c. To this sentence the Court of Session, 
upon the Ist January, 17*^ adhered; so that foiled in. her action 
for a marriage, she was contented to take, and Agnew to pay, 
damages. That the case of 1st December 17.49, Linning contra 
]l;lamilton, and various other cases subsequent, appear to affirm 
the legal doctrine as to a promise and.subsequent copula: Th« 
pursuer a action in that case, which was at first for a marriage, 
chiefly founded upon the allegation of a promise of marriagjp 
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foliowed by a copula; whidi irtfan, that sach grounds Weifit 
rdenrant: ii^on a reference to oath, the defender demed the )>r 0 - 
mise, which ended the question qf marriage^ so that the pursue 
proceeded in her action of damages. But if the prondse had 
been proved rscr^to vel juramentOt the Respondent has ilb't a 
doubt that the pursuer Linning would have prevailed in estalH 
lishing the marriage; that then came the case, Fennycook and 
Grinton contra Grinton and Graite, where the question whs 
expressly decided; and the same doctrine is confirmed by the 
case, 26th November 1755, Smith contra Grierson, in the Faculty 
Collection, from the report of which it is clearly to be inferred, 
that a promise and copula sufficiently constituted a marriage by 
the Law of Scotland; the only legal point which occured being 
as to the mode in which the promise was to be proved, which it 
was found could be done only by the defender s writing or bis 
oath. That the same doctrine seems to be taken for granted 
in the argument on the case, 20th December 1781, M*Innes 
contra More, where it is stated as one of the inodes of con¬ 
stituting a marriage. It is likewise Inferred in the case, 18th 
November 1785, White contra Hepburn; and in the case, 13tb 
June 1792, Ritchie contra Wallace, referred to in the Respon¬ 
dent’s deposition in chief; the Respondent observes, from the 
notes of the judges’ opinions, that the late Lord Justice Clerk 
M'Queen stated a promise and copula as one of the modes of 
constituting a marriage. In the case of Kennedy contra M‘Dowell, 
decided in 1800, but not reported, the pursuer’s chief ground of 
action for establishing a marriage was a promise and subsequent 
copula: but though she failed in establishing these precise cir¬ 
cumstances, and of consequence in making out her marriage, no 
doubt, the Respondent understands, was entertained by the 
Commissaries or the Court of Session, as to the relevancy of a 
promise and subsequent copula to constitute a marriage. That 
in the argument in the case, 15th May 1804, Edmonstone contra 
Cochrane, and in that of March 4tb, 1807, Walker contra 
M'Adam, it is stated and avowed by both parties, that a promise 
and subsequent copula was one of the modes of constituting a 
marriage by the Law of Scotland. That these are the authbrittes 
which in the Respondent’s opinion appear to have confirmed the 
Law of Marriage, as laid down by Lord Stair. 

3. To the third of the said additional Interrogatories this 
Respondent answereth and saith, that be is of opinion, that the 
decision in the case of Fennycook contra Grinton, 15 th Decembelr 
1752, if an extension of the doctrine laid down by Sir Thomas 
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Qrugt. was nevertheless a^^ble to that laid down by Lord 
Stair, and 4o most, if sot to all, of the previpiis aiithorities the 
Respondent is ki the knowleike of, and which have been doticed 
above; it farther appears to him from the report, that this haae 
was decided upon the general point, and that whether.the woman, 
namely, Orait^ had been in bofid fde or not, that the decision 
Wotdd have been the same as was given, and her marriage^oon- 
sequently annulled. 

4. To the fourth of the said additional Interrogatories this 
Respondent answereth and saith, that he has already mentioned 
the cases he is in knowledge of, which seem to apply to the pre¬ 
sent question, but others may have occured in the Commissary 
Court. 

5, 6, 7. To the fifth, sixth, and seventh of the said additional 
Interrogatories this Respondent answereth and saith, that the* 
Court of Session, is not, he conceives, bound by former decisions, 
if these are in principle iniquitous or unjust; if doubts are en¬ 
tertained of any point of law or decision, as to its being unsound 
or not to be followed as a precedent, the court is certainly at 
liberty to review it either by a hearing in presence, or in some 
such solemn manner, so as by a deliberate judgment to fix the 
point in future. 

8 , 9. To the eighth and nintli of the said additional Interroga¬ 
tories this Respondent answereth and saith, that he is of opinion 
that the case of Grinton is one of authority, fixing the general 
point, as the report bears “ that it was held for law, that a 
promise of marriage followed by a copula made from that moment 
an actual marriage.” I'he principle there laid down appears 
moreover to be confirmed by the discussion that has occurred in 
the various cases already mentioned; and although the court 
might no doubt order a hearing in presence, for reviewing the 
principle of that decision, die Respondent would doubt very 
much, and would indeed have little expectation of its being 
altered. 

10 . To the tenth of the said additional Interrc^torles this 
Respondent answereth and saith, that writings produced by a 
party asserting a marriage, though after the other party has 
intermarried with another, will, nevertheless, the R^pondent 
conceives, receive such effect as is due to them upon their, own 
merits. 

11. To the eleventh of the said additional Interrogatories this 
Respondent answereth and saith, that he conceives that in the 
case supposed in. this query, the pretensions of the party who had 
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B AMiirVOK, aaquence of a pnamise followed by a copula, would not be ai»fata> 
ed, dnd of course, as the brst would be a valid marriage, thn 
"" second formed connectJon would not be r^arded. 

12. To the twelfth of the said additional Interrogatories thia 
Bespondent answereth and suthp that he conceives that the De¬ 
fendant being a domiciled Englishman in Scotland upon military 
service, did not impede his contracting, while in Scotland, a valid 
msurriage by the law of Scotland, and if he contracted such-a 
marriage in Scotland, either by mutual declaration de prasenH, 
or by a prombe and subsequent copula, his publicly marrying 
Mbs Manners in England, before the present action was 
instituted, can have no effect upon the validity of his previous 
marriage. 

13. To the thirteenth of the said additional Ititerrogatories 
this Respondent answereth and saith, that officers on military 
service in Scotland, though in relation to questions of succession 
they may be held domiciled Englishmen, may, without any 
solemnization or contract of marriage, form connections with 
women which will be a marriage, namely, by declamtions of 
marriage de prcesenti, by a prombe and subsequent copula, and 
by the other modes in which an irregular marriage in Scotland b 
constituted. 

14. *15, 16. To the fourteenth, fifteenth, and sixteenth of the 
said additional Interrogatories thi.s Respondent answereth and 
saith, that as the cases pointed out in these Interrogatories have 
not, so far as the Respondent knows, ever occurred or been de¬ 
cided, he cannot venture to give a positive opinion upon them; 
if the parties were domiciled in Scotland, he b inclined to think 
that in either case supposed a marriage would be constituted.. 
But he entertains great doubts and uncertainty as to what might 
be the result, if the parties were in no respect subjected to 
Scottish domicilbtion. 

1 7. To the seventeenth of the said additional Interrogatories 
thb Respondent answereth and saith, that letters by a domiciled 
Englishman in England, to a woman in Scotland, expresring 
consent to a marriage de prasenU^ would not, the Respondent 
apprehends, be sufi^ent to constitute a marriage by the Scots 
law, but that such letters would assuredly be taken into ac- 

, count as evidence of marriage asserted to be contracted in 
Scotland, 

18. To the eighteenth of the said additional Intearrogatoriea. 
|his Respondent answereth and saith, that be b not aware of any 
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diitincdoii in the law of Scotland between a maiti^ actually 
constituted, and a promise of marriage foUow*ed'by a* copula, 
which he conceires to be the^import of this query, in relation to 
<< an obligation to marry which cannot be retracted in respect 
that res non 8unt interne" these last circumstances, as already so 
often mentioned, constitute a valid marriage, awsdting, like a)l 
other irregular and clandestine marriages, a declaratory sentence 
of the Consistorial Court, (but with retrospective operation,) as 
the appropriate judicial evidence to the effect. That the Respon¬ 
dent therefore thinks that all such irregular and clandestine 
marriages stand upon an equal footing, and that in relation to 
them, there is no obligation of an intermediate class, leaving both 
parties at liberty to contract another marriage, and that such 
intermediate obligation is referable only to a promise of mar¬ 
riage without a copula, which rebus integris may be resiled 
from. 

19. To the nineteenth of the said additional Interrogatories 
this Respondent answereth and saith, that he conceives that by 
the law of Scotland, an obligation or promise to marry may be 
retracted or departed from, rebus integris, as already noticed, 
leaving to the party injured their action of damages. That he 
does not understand, that by the law of Scotland, damages in 
such oases would be allowed abstractly for the breach of promise 
and consequent affront; but if the jiarty injured, can she\r actual 
loss or damage incurred in consequence of the retraction of 
a promise, a compensation upon that account will be allowed. 

20. To the twentieth of the said additional Interrogatories this 
Respondent answereth and saith, that it appears to be anticipated, 
the Respondent having given his opinion, that where a promise 
of marriage has been made and a copula has followed, a marriage 
is thereby constituted; so that in the event of retracting, pay¬ 
ment of damages will not suffice. 

21. To the twenty-first of the said additional Interrogatories 
this Respondent answereth and saith, that he is of opinion, that 
in holding a promise and subsequent copula to be the constitu¬ 
tion of a marriage by the law of Scotland, the equitable and 
moral principle is taken deeply into account; but he does not 
imagine that this is the only ground for holding that these cir¬ 
cumstances constitute a marriage; that the inferred consent 
never is, he conceives, to be lost sight of: and it appears to him, 
that Mr. Erskine in the passage referred to, b. i. t. vi. s. 4. though 
he does not state the law of marriage so fully as might be, yqt, 
peverthel^ states it with truth and correctly. 


SOBIiaT 
' BAHaTOBf 
»8q. 




22. Te 



58 


APPENMX. 


ROB£&T 

HAMILTON, 

ESO. 


22. To the twenty-second of the siud additional Interrogatoiiee 
this Respondent answereth and saith, that if a promise of. 
riage has been legally proved, scripto vel jurammto, and a copula 
has followed, the Respondent is not aware of any means by which 
the essentials thereby established in constituting a marriage 
(whether it is tiie presumed consent de prasenU, or the moral 
principle tliat is considered) can be rebutted; if these &cts are 
proved, a marriage is fixed ; so that there is in his opinion an 
end of the question. 

23. To the twenty-third of said additional Interrogatories this 
Respondent answereth and saith, that where a woman has given 
a promise of marriage, and a copula has followed, and the man 
alleges a marriage, and of consequence a consent upon his part, 
eo momento a marriage, the Respondent thinks, is established; 

' but if it is the woman who alleges a marriage, there will be this 
defect in the case supposed to constitute a marriage, namely, that 
the man has^ not promised or consented: and in these circum¬ 
stances it'is accordingly thought, that as there would be a lack of 
mutual consent to marry, there would of course be no marri^^. 
That the Respondent must however observe, that as he does not 
know of any such case having been decided, he gives this opinion 
with caution; attd it at the same time appears to him, that the 
discussion of these hypothetical cases, evinces, that tiie consent 
of parties is in all these and similar circumstances one of the 
main and nding principles for deciding a question of marriage. 

24. To the twenty-fourth of the said additional Interrogatories 
this Respondent answereth and saith, that he is of opinion that 
this doctrine, sis to the constitution of marriage, is not radically 
contradictory to the substance of the doctrine stated by Sir 
'iliOmas Craig. If there is any difference, it rests not upon‘the 
essentials in the constitution of a marriage, but in the form merely 
of declaring it, and whether or not a previous action is necessary. 
But the doctrine .stated, is, the Respondent conceives, agreeable 
to the authority of Lord Stair, which is justly considered as of 
great weight in the law of Scotland. The work of that author 
does perhaps contain some errors, but it is more to be depended 
on than that of any other; and if there is any omission in the 
passages in his work, relative to the law of marriage referred to, 
it is, in not adverting to the moral principle assuredly to be taken 
into account, in judging of, and holding a promise and subsequent 
copula to be the constitution of a valid marriage. Lord Stair, it 
is true, does not refer to any case in support of the above position, 
excepting that of Younger be considered as -one, (vide edition 
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1693, pi^ 496.) But t^^eltespondeiit concefreii that Inn opinion 
b aanct{<!i^‘eii the' sotmdneBs and equity'of the pritit^e, and 
the analogy which the case bears to die constitution of a manlsge 
by mutual consent de preesentit and independent of these vietrs, 
i^rd Stair probably had the Canon Law in his eye, by the deentaUA 
Gregorii of which, lib. 4. tit. 1. cap. 30, it is said, **m qui 
dedit mvMeri super matrhnonio contrakendo carnali copuld eub- 
secutdy si in facie eccleeue ducat aUam et cognoscat, ad primcttA 
redire tenetur, etc. The opinion of this author is accordingly 
entided to much consideration, and no doubt, it is conceived, can 
be entertained of the hdelity with which that opinion has been 
transmitted, as it is contained in the two first editions of his work, 
both of which were printed in his own lifetime: the second in 
1693, professing to be a correction of the first, in 1681, by his 
Lordship himself. 

25, 26. To the twenty-fifth and twenty-sixth of the said addi¬ 
tional Interrogatories this Respondent answercth and saith, that 
contracts of marriage entered into in Scotland bear in general, 
and it is probable uniformly, that the parties accept of each other 
for their lawfiil spouses, or, as Dallas has it, page 724, et sequen. 
for their lawful future spouses; importing thereby consent de 
preesenti: but then these contracts further bear, that the parties 
are to solemnize such marriage in the face of the church, and 
thence it is held, Erskine, p. 90, that such contracts do not con¬ 
stitute a marriage, but may be resiled from, leaving to the party 
their action of damages for any loss that may have been sustained 
in consequence thereof. Such contracts are usually subscribed in 
presence of the relations of the party, who most frequently also 
subscribe it as witnesses; but they are entirely different and alto¬ 
gether distinct from the exhibits annexed to the present case, 
which, in the Respondent’s opinion, constitute a clandestine 
though an efficient marriage, excluding in their intention such 
formal preliminary which is of a public nature, and in like 
manner all ceremonies and solemnities in the face of the church: 
as such declarations constitute, as the Respondent conceives, an 
eflectual marriage instantert they cannot be retracted, and much 
less So, if, as is stated to be the fact in the present itistance, there 
has been a copula or concubitus. 

27. To the twenty-seventh of the said additional Interrogato¬ 
ries this Respondent answereth and saith, that he is of opinion 
that in consequence of the exhibits annexed to the libel, namely, 
the promise to marry and the mutual declarations of marriage dc 
preesintij which were given, and if It be the fiict, as is affirmed, 

that 


aOBBXT 

UAUlVtCVi 

Ksa. 



60 


APPENDIX, 


BOBHKT 

HAMILTON, 

ESQ. 


th&t concubitus followed, neither of the parties could retract or 
free themselves from a marriage, independent altogether of any 
actual celebration of it, 

28. To the twenty-eighth of the said additional Interrogatories 
this Respondent answereth and sailh, that he is further of opinion, 
that by these exhibits and the alleged copula, (which if it is denied 
must be proved) the Plaintiff was bound to the Defendant in a 
valid marriage; it was consequently in his power to claim her as 
his wife, and to require her adherence; and in the event' that the 
Plaintiff had destroyed the exhibits in her possession, if the De¬ 
fendant had in his possession a duplicate of the mutual declaration, 
that would be sufficient to prove and constitute the marriage; 
and if he had not such duplicate, he would have been entitled to 
her oath as to the prior existence of such exhibits, and to the 
'import of them whether they did not contain a promise of mar¬ 
riage and declaration de prcesenti of such an engagement: either 
of which being established in the affirmative, would, in like manner 
as now that they are in existence, constitute a marriage, 

29- To the twenty-ninth of the said additional Inteirogatories 
this Respondent answereth and saith, that he has ekher now or 
formerly noticed all the cases appearing to. be material and appli¬ 
cable tipon the law of marriage, which he is acquainted with. In 
the case of Ritchie contra Wallace, in 1692, which was decided 
upon a declaration de prasentiy matters were in certain respects 
entire, the copula having preceded the acknowledgment; but this 
circumstance was not held as altering the case, or as diverging it 
from the rule of law that the mutual consent of parties declared 

preesenti, constituted a marriage. 

30, 31. To the thirtieth and thirty-first of the said additional 
Interrogatories this Respondent answereth and saith, that if parties 
were to enter into a contract of marriage, and a copula or cotv- 
cubitus was thereafter to take place, so that matters were- not 
entire, a marriage it is thought would be constituted, in like 
manner as in the case where there had been a promise and sub¬ 
sequent copula; and as a valid marriage would in these circunv- 
stances be constituted,, so the Respondent does, not ima^ne that 
any subsequent connection of that nature, which the roan might 
attempt to form, could have the resujlt of aq, effectual marriage* 
That the woman clandestinely married might be highly to blame 
in concealing or seemingly foregoing her right, but that conduct 
could not justify or excuse the man, or place him absolutely in 
ifOXlAfde to contract a second marriage; noticing could place him 
Ip ^tecuicify, and consequently in bond jidey but'a decrcja of puj^tjng 
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lo aUence in ah action of jactitation of marriage; and although a robbst 

grierous misfortune might thus fall upon an innocent woman who HAMii.TOirir 

had been ensnared by the falsehood of the man, no feeling for 

her mischance can, in the Respondent’s opinion, be set up to ’ ' 

overturn a marriage previously constituted^ and to bastardize the 

issue, if any, in favour of what was from the first, in consequence 

of the man's incapacity to contract, a legal marriage, nothing 

more, however much the injured female might deserve commise* 

ration, than an illicit connection. 

R. HAMILTON* 


The same Witness examined on the further additional Inter¬ 
rogatories, given on behalf of John William Henry Dal- 
rymple, the other Party in this Cause. 

1 . TO the first of the said further additional Interrogatories 
this Respondent answereth and saith, that he has paid particu¬ 
lar attention to the case reported by Falconer, 28th July 1747, 
Campbell contra Cochrane, and tb the ultimate result in that 
case subsequent to the point reported. The point adjudged 
by the Court of Session is thus noticed by Falconer in his 
Index, voce—Fraud }—“ A woman alleging a private mar¬ 
riage with a person deceased, who during his life had lived 
publicly with another in her sight, was repelled personali excep-‘ 
tiom from proving her marriage to the prejudice of the other 
and her issue.” The Court of Session, by Interlocutor of the 
28th July 1747, remitted with an instruction to the Commis¬ 
saries “ to find that Mrs. Kennedy was barred personali excep- 
tione from being admitted to prove that she was married to 
M. Campbell, of Carrick, before he was married to Mrs. Jean 
Campbellso that the sentence of the Commissaries who had 
allowed Mrs. Kennedy to prove her marriage was altered; but 
this point was appealed to the House of lA>rds, and upon 6th 
February 1748, the Interlocutor of the Court of Session was 
reversed, and that of the Commissaries, which had allowed a 
proof, sustained; that the Deposcr has found this to be the fact 
from the appeal cases of these parties appointed to be heard in 
March 1752. It is indeed said in the case of Mrs. Jean Campbell, 
that the Interlocutors complained of were reversed by consent 
of her counsel, but it is however certain that the question returned 
to the Court of Session and the Commissaries, when the Inter¬ 
locutor allowing Magdalene Cochrane or Kennedy a proof of her 
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maniige, wm followed out, a proof aoeordingly takeot and upon 
the 25th January 1751, the Commissaries found that jB^. 
Magdalene Cochrane had not proved her prior marriage libelled, 
and therefore dismissed her process, and found in favour of the 
marriage of Mrs. Jean Campbell and the legitimacy of her 
daughter. This sentence was also submitted to the Court of 
Session, and thereafter was appealed to the House of Lords, and 
was aflhrmed. That in adverting therefore to this case, it must 
be remembered that the point reported by Falconer, namely, that 
Mrs. Cochrane was barred personali exceptiom did not ultimately 
stand, she being allowed to prove her marriage; and this, the 
Deposer conceives, is agreeable to the law of Scotland as it now 
stands. Mrs. Cochrane, as tlie CommissarievS found, did not prove 
her prior marriage, and though the circumstances in which she 
xvas placed appear from the appeal cases referred to to have been 
extremely hard, those on the other hand which in the Respond¬ 
ent’s apprehension were the most adverse to her, (supposing they 
are correctly stated in the eases) were that Mrs. Cochrane had 
by her conduct upon different occasions several years subsequent 
to her alleged marriage treated Mrs. Jean Campbell as Captain 
Campbell’s wife, thereby acknowledging her as such. That the 
Respondent is aware that this fact might have had much weight 
in the comparative estimation of the proof brought by the parties, 
in so far as it might perhaps from thence be inferred, that such 
conduct betrayed a consciousness upon Mrs. Cochrane’s part 
that she was not Captain Campbell’s wife. The Respondent con¬ 
ceives that the decision upon the first point in the above case is 
so far applicable to the present one, that the Plaintiff is not 
barred personali exceptione from proving her alleged prior 
marriage with the Defendant: but it is impossible for him to say, 
whether the decision upon the second point in the above case is 
in any respect applicable to the present question, as he is not 
put in possession of all the circumstances that may have taken 
place between the Plaintiff and Defendant subsequent to her 
alleged marriage, and in particular, he does not know whether 
or not she has acknowledged Miss Manners as the Defendant’s 
wife. 

2, 3. To the second and third of the said further additional 
Interrogatories this Respondent answereth and saith, that as he 
has adverted to the cases referred to in his answer to the-second 
of the additional Interrogatories, it is only neccMary to observe 
further, that these cases do not, in his opinion, prove that either 
in the year 16!16 or 1749, a marriage resting .upon a promise 
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iio4 sobie^mt ct^ula eould be defeated bya&otter marnage 
entered into by the man as a medium imp&timentum; and it 
further appears to him, that the decision upon the fest point 
in the case of Campbell contra Cochrane, is adverse to that 
doctrine. 

4, To the fourth of the said further additional Interrogatories 
this Respondent answereth and saith, that he is well acquainted 
with this article of Lord Kaimes’s Elucidations, but though it 
b like all that author s writings, an ingenious argument, it is in 
some places incorrect; particularly where he says, that a low woman 
may succeed in proving a promise cum copula, by witnesses of 
her own rank, which b not the law, as his I^ordship may have 
known from the case, 26th Nov. ] 755, Smith contra Grierson. 
That it is impossible for the Respondent to say whether the 
circumstance of the subsequent marriage with Graite being a 
clandestine one, had, as Lord Kaimes insinuates, weight with 
the judges ; nothing of that kind appears irotn the report, which, 
as already mentioned, bears, that the case was taken up entirely 
upon, the general point: and as the Respondent holds it to be 
6 xed law, that a promise and subsequent copula constitute a 
marriagie, he does not think that Lord Kaimes' argument in a 
case similar to that of Orinton would be successful. 

R. HAMILTON. 

15 August 1809. 

Repeated and acknowledged at Edin¬ 
burgh, before me the undersigned 
Wm.Goultbr, Lord Provost. 

In the presence of me, Harry Davidson, 

Not. Pub. and Actuary Assumed. 


On the Libel and Exhibits given on behalf of 
Mrs. Dalbymple. 


7tli June 1809. 

DAVID HUME, Esq. of the City of Edinburgh, Advocate, 
aged fifty-two years, a Witness, produced and sworn, deposes and 
says, that he has practised as an Advocate before the Supreme 
Court of Session in Scotland since 1780, and that he has occupied 
the Chair of Professor of Scots Law, and read lectures as such in 
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the tJmveieity of Ediebur^ since December 1786; and ftirthef 
to the eleventh.article of the said Libel he deposes and says, that 
he has attentively perused and considered the several Exhibits 
annexed to the Libel, and that in the law of Scotland marriage 
is considered as an ordinary civil contract which is completed by 
the interposition of the consent of parties^ provided this take 
place unequivocally, seriously, and deliberately, and with a 
genuine purpose immediately to establish'the relation of husband 
and wife, and not to engage only, or betroth themselves to marry, 
at some future time. That a marriage may thus be effectually 
made in Scotland, vtrithout the form of celebration by a clergy¬ 
man, and without the use of any precise ceremony or solemnity 
even of a civil nature, and in any way wherein the explicit and 
mature consent of parties is gravely exchanged. That with re¬ 
spect to the evidence of the proper matrimonial consent having 
passed between tlfb parties, the practice of the daw of Scotland is 
not limited by strict or scrupulous rules, but allows the iact to be 
vouched or inferred in sundry modes of evidence, by public coha¬ 
bitation, under the character, or as it is termed the habit and re¬ 
pute, of man and wife: by writings of mutual acceptance as 
spouses de prasentiy by mutual written declaranons or acknow¬ 
ledgments of marriage, by a series of letters, such as in their 
contents and mode of address and subscription either express or 
virtually imply an acknowledgment of marriage; by verbal de¬ 
claration also before a magistrate, or made on some suitable and 
serious occasion before creditable witnesses called by the parties 
for that purpose. That whether the writings executed by the 
parties are in the form of mutual and present acceptance of each 
Other as spouses, or in that of a declaration of maerriage as already 
made, is no wise material; for still such writings are evidence 
tinder the hand of parties, and to each against the other, that the 
just matrimonial consent has passed between them in substance 
though not in form: the voluntary execution of such declarations 
is a virtual consent of the parties as at that date to stand in the 
relation of married persons. That more especmlly, regard is paid 
to declarations or acknowledgements of marriage whether oral or 
written, where it appears that they have been followed with or 
accompanied by the parties’ carnal knowledge of each other: not 
that such intercourse is regarded as the seal or aecoraplishment of 
the contract or indispensible to its validity, but as a material in¬ 
gredient of evidence to shew that it was meant and understood 
between the parties, that they were actually man and wife from 
that time, and not engaged or under promise only. That it is 
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of a eontrarj' import, which have passed between the parties, or ' 
by faots and eirounistances of a different tendency in the after 
conduct and proceedings of parties, whereby it beomnes necessary 
for the judge to tidee a complex view of the whole ease, Mid to 
determine on the whole series of evidence and circumstances, whe* 
ther by the writings and acknowledgements which passed between 
the parties, they did or did not tndy intend to become man and 
wife, and did or did not ponsider themselves as being in that rela> 
tion to each other. That among other circumstanees, which 
weigh in this point of view, the absence of carnal intercourse, is. 
always one of some moment; but that although unfavourable to 
the plea of marriage, this circumstance, in the Deponent’s opinion, - 
is not of itself decisive, but may be made aniends%r by the other 
evidence in the case, and more especially where reasonable mo> 
tires of prudence or the like can be assigned for such forbearance. 

That in illustration of the general principle above>mentioned, the 
Deponent may take notice of the following judgments whi<^ ap¬ 
pear in ^ printed collections of reports, the case of Inglis and 
Robertson, 3d March 17S6, case of £dmonstone contra 
GMbranc, 15th May 1804, and the case of M*Adam contra 
M‘*Adam, 4th March 1SU7, whereof die last was a case of mere 
verbal declaration; and that the Deponent has had occasion to ob*' 
serve sundry other judgments to the same effect, which have not 
been reported: die case of Peggy Ferguson contra David M'Kie, 

(2d August 1781,) being a case of verbal declaration, that of 
Elizabeth Richardson contra John Irving, (3d August 1785,) 
that of Elizabeth Ritchie contra James Wallace, (13th June 
1792,) and that of Sibella Atkinson contra John Brown, (6th 
July 1787,) being three cases of written declaration. That the 
Deponent does not consider the judgment of the House of Lowls 
in die case of More andM^lnnes, (25th June 1781,) nor the 
judgmmit of that House in the case of Taylor and Kello, (16th 
JFeb. 1787,) as in anyivise to the impeachment of the leading 
piineiple of the law of Scotland respecting the constitution of 
marriage, for in both iiistanoes the judgment of the House of 
l^rds is expressed in cautious and detailed terms, such as save 
the^nciple, and rest the decisioh on the particular circumstances 
of dime oases, as yielding evidence in the case of More, that his 
dODiMatioR was meant as a blind only to the world to protect the 
woman during her pregnancy; atidin Taylor and Kello’a ease that 
it. e the 


however carefully to be observed withrmpect to all these several 
modm (^.evidence, whetlier oral or vmtten, thst they are liable Co 
be eontronled and expounded by othm writings, if such there he. 
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the writiugs were not intended by either party, or understood by 
the other as a final agreement. That the Deponent regards in 
the same light the case ofM*Laughlane and Dobson, 6th Decem¬ 
ber 1796, where the conduct of parties had been' variable and 
contradictory, and no carnal intercourse had taken place: de¬ 
poses, that, by the law of Scotland, marriage may also be effectually 
contracted by means of a mere promise of marriage subsequenle 
copufd, the law presuming, in these circumstances, (such is the 
language of systematic authors and recognized in practice) t^t the 
carnal intercourse is accompanied with the exchange of the pro¬ 
per matrimonial consent de precsenti, and takes place in reliance 
on it. That agreeably to this princi|)Ie the effect of copula fol¬ 
lowing on a promise is not merely to bind the promise and beget 
an effectual obligation to marry, but to make an actual inarrii^e 
from the time of the copula, to the effect of disabling both parties 
from contractii^ any other marriage; and that in the case of 
Peunycook contra Grinton and Graite, (l.fith Dec. 1752,) a mar¬ 
riage celebrated by a clergyman and followed with procreation of 
a child, was annulled accordingly in respect of the man’s prior 
marriage to another woman, the pursuer, which was constituted 
by promise and copula only; that applying these principles to the 
present case the Deponent is of opinion that the mutual acknow¬ 
ledgment of marriage in the Exhibit, No. 2, and the renewed 
acknowledgment in the Exhibit, No. 10, accompanied with carnal 
intercourse between the parties proved or admitted, and the vari¬ 
ous acknowledgments express and implied in tiie Defendant’s 
several letters, the other twelve Exhibits, do constitute a valid and 
effectual marriage by the law of Scotland. The said Exhibits, 
No. 2 and No. 10, being evidence under the Iftind of the parties, 
and to each against the other, that the proper matrimonial con¬ 
sent making them immediately man and wife, had passed between 
them ; and these writings being themselves virtually and in sub¬ 
stance the exchange of such consent de prtesenti. That the De¬ 
ponent does not discover any sufficient grounds for considering 
the said declarations. No. 2 and No. 10, otherwise than as seri¬ 
ous and deliberate, and intended immediately to establish the 
relation of husband and wife between the parties; and more 
especially this purpose and understanding of the parties may be 
inferretl from the circumstances, if proved or admitted, of camel 
intercourse having taken place in pursuance of those declarations ; 
and further, that the series of letters from the Defendant bearing 
repeated and strong acknowledgments of marriage, both express 
and implied, mark a settled resolution and habit of mind on the 
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subject, and not a transient or wavering purpose only; that the 
Deponent observes that in some of the letters, especially in Nos. 
5 and 6, some expressions are interspersed which may seem to 
savour, in some measure, of an understanding on the Defendant’s 
part, that he was under promise or engagement only, but these 
are outweighed by earnest and more pointed contrary declara¬ 
tions in the same and other letters, and more especially by very 
serious ones, in Nos. 13 and 14; and further, that these loose and 
equivocal words seem to relate to the Defendant’s proihises and 
engagements to make a public acknowledgement of his marriage as 
soon as might be, and are also probably accounted for on this footing 
that the marriage was private, and the documents of it under the 
power of thePliiintilf, and that the parties were imperfectly instruct¬ 
ed in the law of the case, so as not to know whether it might not be 
possible to dissolve and undo the connection by mutual consent, or 
by the Plaintiff s destroying the written evidencd of it in her pos¬ 
session. But that on the whole series and contents of the letters, 
they do appear to the Deponent not to invalidate or counteract 
the Declarations, No. 2. and No. lU, but rather to vouch the 
Defendant's understanding that he was irrevocably married there¬ 
by, and his consent so to be, if the law permitted it to be done in 
that fashion. That the Deponent however thinks it proper to 
add, that if a process of declarator of marriage at the Plaintiffs 
instance, and grounded on these several documents, were depend¬ 
ing in the Consistorial Court of Scotland, or in the Cqurt of 
Session there, the course of proceeding would be to compel the 
Defendant, Dalryiiiple the husband, to produce the letters by him 
received from the Plaintiff in return, and if such letters were pro¬ 
duced and were*" found to contain assertions on her part of her 
freedom from the matrimonial tie, and an explanation of her 
understanding of the mutual acknowledgements of parties as 
having always been to promise and contract de futitro only — this 
might be suflicient to apply and expound these acknowledg¬ 
ments accordingly. That, on the other hand, if the Defendant 
being called on to produce the Plaint!ff’s letters, upon oath 
denied his receipt or possession of any such, or alleged that he 
had lost or destroyed then), the case would then be determined 
on the documents exhibited for the pursuer. Further this 
Deponent deposes and says, that the mutual promise of marriage 
contained in the Exhibit, No. 1. being dc/ufaro only, is not of 
itself sufficient to make a marriage by the law of Scotland, of 
even to beget , a valid obligation to marry; but that the said 

e 2 written 


DXVIO 

HUMB, 

Esa. 



68 


AFFENDIX. 


DAVID 

HUMEj 

Bsa. 


written promise, followed with carnal copula, proved or admitted* 
is suiltcient in the law of Scotland to constitute a valid marriage 
from the date of such copula, so as efiectually to disable both 
parties from contracting any other marriage, and this indepen¬ 
dently of the effect of the stud Exhibits, No. 2. and No. 10, as 
an exchange or an evidence of the proper and present matrimo¬ 
nial consent. That the said Exhibits, No. 2. and No. 10, sup- 
]K)sing them not sufficient documents of an immediate marriage, 
are however certmuly at least equivalent to a renewed promise of 
marriage, and if followed either of them with copula proved or 
atlmiued, do in like manner constitute a marriage, independently 
of the promise, No. 1. 

DAVID HUME. 


The same Witness examined on the Interrogatories given on 
behalf of John W’illiara Henry Dalrymple, Esq. the other 
Party in this Cause. 

1. To the first of the said Interrogatories this Respon¬ 
dent answereth and saith, that he considers the constitu¬ 
tion of marriage by the consent of parties seriously and de 
prasenti interposed, as a genuine article of the common Law of 
Scotland, from the period at least of the Reformation, and that hd 
is not acquainted with any evidence of the. priest's blesring 
having, been reckoned indispensable in Scotland (though it was 
regular and laudable) even in the Catholic times. That the only 
variation of practice the Deponent knows of, is, that for the last 
twenty years, or thereby, tliere has been somewhat a greater 
reaffiness in the Court to admit evidence in controul or explanation 
of the written declarations of parties. 

2. To the second of the said Interrogatories this Respondent 
answereth and saith, that the law on this head is to be collected 
fro^ the works of those authors who have written concerning the 
Law of Scotland, and from the decisions of the Court of Session, 
and of thorllouse ‘of Lords, in cases of marriage; and that the 
Deponent has formed his own opinion.on these grounds accord¬ 
ingly. 

3. To the third of the ^d Interrogatories this Re¬ 
spondent answereth and saith, that no such thing is recognized 
in the Law of Scotland, as an irrevocable obligaitioii to marry: 

• 5 that 



AFPENDIX. 


69 


that tobe at all aTaUable» the cohsentto many must be d^prmentii 
and Uiemost solemn promise of marriage defuturo under the hand 
even of the party^, not only is not efiectuid to compel solemniza¬ 
tion of marriage, or to authorize a decree of declarator of marriage 
in case of refusal to solemnize, but is not even a ground of action 
of damage in toUUium of the disappointment, though it may 
ground a decree for such actual and patrimonial damage, (the ex¬ 
pence, for instance, of wedding-clothes, and the like,) as the 
complainer can shew in the case. That though parties are thus 
at freedom, rebus integriSf to fulfil or desert their promise of 
marriage, yet when copula follows in reliance on such promise, 
the law infers and presumes the exchange of the proper consent 
tie prtBsenti, as at the time of the copula, and thus holds the 
parties are married from thenceforward, and disabled from con¬ 
tracting any other marriage. 

4. To the fourth of the said Interrogatories this Re¬ 
spondent answereth and saith, that he has already said that 
rebus integris the most express promise of marriage is always revo¬ 
cable on either side, and in no wise hinders either piirty from 
contracting marriage with some other person. 

o. To the fifth of the said Interrogatories this Respon¬ 
dent answereth and saith, that it is substantially answered in the 
answers to the third and fourth Interrogatories, and that the 
promise becomes void by the repentance of the party promiser, 
though he or she may not be able to allege any change of circum¬ 
stances in justification or excuse. 

C. To the sixth of the said Interrogatories this Respondent 
answereth and saith, that he cannot well make an answer, in 
matter of law, in terms so broad and indiscriminate as the 
Interrogatory seems to require, but with respect to the effect of a 
promise and copula taking place in Scotland, and with a woman 
native of Scotland and domiciled there, that in his opinion there 
is ho. room for distinguishing in favour of the man, on the ground 
merely of his being a domiciled Englishman, and not possessed of 
.'my property or eftects in Scotland, nor on the ground merely 
of his afterwards marrying another woman in England. Further 
deposes, that he cannot give it as his opinion, that in a com¬ 
petition between a marriage made by promise and copula in 
Scotland, and a marriage made afterwards regularly by the man 
in England, the validity of th^ former depends on the circum¬ 
stances of the first wife having previously obtained a decree of 
the court ^dechuing her murriage; and that it would not be just 
that any such prejudice to the right of the first wife should 
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follow on her delay to ask such decree, which delay may be 
owing to her entire reliance on the man’s honour, or may be in 
compliance with his injunctions, or be matter of agreement 
between them for prudential reasons. That when obtained, such 
decree of declarator publishes only, and executes, and does not 
form the relation, and thus the decree draws back and attaches 
to the date of those facts that are the substance and bottom of 
the case, and on which the law grounds its presumption of a 
consent de preesenti. Deposes and Says, that one question of 
some difficulty may however be imagined, in the case of the first 
wife being in the certain and special knowledge of the man’s 
addresses afterwards to another woman, and by her silence and 
course of conduct decidedly acquiescing in his second marriage; 
and certainly in any case where the first marriage is doubtful, and 
matter of inference only from a number ofliollateral particulars, 
such acquiescence will go far against the woman, not as a renun¬ 
ciation of the state of wife, or a bar in limine to her claim, but as 
matter of real evidence that she never had intended or understood 
herself to be the man’s wife; and on this ground, in some 
measure, went the ultimate judgment in the case of Napier contra 
Napier, (Nov. 1800, and June 1801,) where a marriage regularly 
celebrated, and followed with the procreation of many children, 
was attempted to be set aside in respect of the man’s alleged 
prior marriage, made by cohabitation only with another woman 
under the character of wife, which woman had acquiesced for 
years, in the second marriage, though dwelling-in the same town 
with the other jiarties: but that in the case of an explicit written 
promise of marriage, followed with copula, which is not of the same 
ambiguous description, the Deponent sees great difficulty in the 
way of sustaining the plea of personal objection as in bar of the 
first wife, whose slate once duly contracted, is immutable, and 
cannot even expressly be renounced, and much less by any sort 
of implication; and this difficulty increases in the case of there 
being issue of the first marriage. That it is true the plea of per- 
s6nal objection was sustained in the Court of Session, in the case 
of Campbell of Carrick, 28th of July 1747, where the first wife 
bad lived for years in the neighbourhood and in the society of the 
second, but that judgment was reversed in the House of Lords, 
and the parties were sent to proof upon the case. That upon 
the whole, in the case of the m^n contracting a second marriage 
in England, while ;the first wife continued to reside in Scotland, 
and is thus presumably ignorant, or has had an imperfect know¬ 
ledge of the roan’s addresses, the Deponent secs no sufficient 
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answereth and saith, that such a declaration if direct and ex- ‘ 
plicit, is good evidence against the man under his own hand, 
that the proper matrimonial consent making the woman his law¬ 
ful wife has already passed between them, as well as in substance, 
the delivery of such consent to the woman is the expression of 
his present consent to stand to her in that relation, and that it 
thus makes an immediate marriage. 

8. To the eighth of the said Interrogatories this Respondent 
Mswereth and saith, that copula following on such a declaration, 
which is mure than equivalent to a promise, is in that point of 
view sufficient to make a marriage by promise and copula; and that 
consummation accompanying such a declaration, whether before 
or after, is a powerful ingredient of evidence in confirmation of 
the declaration, as importing an immediate marriage, and not an 
engagement only. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith, that as a marriage may be effiectually con¬ 
stituted by means of a scries of letters, as between husband and 
wife, so when such a correspondence follows on a written declara¬ 
tion of marriage, those two modes of evidence mutually strengthen 
each other, and take tlie case out of the notion of a mere engage¬ 
ment to marry. 

10. To the tenth of the said Interrogatories this Respondent 
answereth and saith, that it has already been said in his deposi¬ 
tion in chief, that written declarations of marriage, how explicit 
soever, are liable to be controulcd and expounded by the cor¬ 
respondence of parties, or by evidence in the conduct and be¬ 
haviour of parties tending to shew that it was not their meaning, 
nor was it so understood or agreed between them, that they tvere 
actually ■ married. Further this Respondent saith, that such 
questions are very nice and circumstantial, and require a studied 
attention to all the expressions used by the parties in their letters, 
and all the possible meanings of those expressions and the mo¬ 
tives of parties to use them. That Uie Respondent would not 
consider it as materially shaking a declaration of marriage, that 
the parties in their letters alluded to a purpose of future public 
celebration, this being matter of decency, and for better repute 
in the world, as well as for the quiet of the woman’s mind, who, 
though &8t bound in law, may still feel humble and uneasy as long 
as the priest has not done his office. That neither would the 

c 4 Deponent 


reason, and knows no authority for sustaining the plea of personal 
objection against the woman. 

7. To the seventh of the said Interrogatories this Respondent 
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Deponent consider it as matenally shaking a declaration of 
marriage, that either party afterwards expressed fears of deser* 
Uon, the evidence of the marriage in sueh cases being under 
the power of the parties, and liable to accidents, and they* 
uncertain in some measure, concerning the decision of the 
Law upon their case, no matter how positive and serious their 
{)uq)ose may have been to be instantly married by the writing 
they exchanged. 

DAVID HUME. 


Tlie same Witness examined on the additional Inter¬ 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1. To the first of the said additional Interrogatories, this Re¬ 
spondent answereth and sailh, that these five sections of Sir 
Thomas Craig’s Treatise de Fitudis appear to the Respondent to 
contain a good deal of desultory discourse concerning marriage 
and legitimacy, and that sundry somewhat rash opinions are 
given thereupon speculative points, which had not been tried in 
Craig’s time, and remain untried still, and are nice and open to 
diflference of opinion. That Craig is however good authority for 
the case of Edward Younger related in the nineteenth section, 
being a decision given in his own time on the matter of 
riage contracted by promise subsequente copuM ; and although it 
appears that the course taken in that instance, and probably the 
usual course taken at that time, was, that the court gave decree 
for soiemniaation of the marriage, yet, in the Respondent’s opi¬ 
nion, this was directed by the Consistorial Court out of regard to 
civil order and decency, and for the sake of notoriety only, and 
not upon the notion that the state of parties was not already 
irrevocably fixed by the promise and copula: and, indeed, 
that in Craig's own opinion, neither the solemnization, nor the 
decree for it, was indispensable { and that the marriage was truly 
made by Jthe promise and copula themselves, appears fi^m 
opinion he gives at the head of the nineteenth sectioni^viz. Th^t 
a child if lawfid who is procreated afier conti^t of marriage, and 
proclamation of hanns, if the father die befofe the appointed day 
of marriage, That to the Respondent, the notion of decre^Bg 
to solomniaa a marriage, Jbat is to say, cempelj[i|ag a perspn to 
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gi^e his consent out of love and affection, to Uve all his days with 
a cotain woman, appears somewhat strange. That the decree 
cannot command the will of the man, and there is no species of 
diligence by which it can be carried into execution; and if the 
man is thus to be married in the end, without the help of a true 
and red! consent de prasenti, and by roean^of a feigned and pre- 
siuned consent, it is more reasonable to apply that presumption 
to the time of the promise and copula, which are the bottom smd 
make the justice of the case, than to the date of the decree, which 
does but publish and declare these facts; that the form of de* 
creeing fur celebration, has therefore been laid aside in later 
times, as an unmeaning and unnecessary circuit, and this change 
of practice this Respondent considers as one in point of form, 
and not in the substance of the thing. 

2. To the second of the said additional Interrogatories this. 
Respondent answereth and saith, that Lord Stair’s Exposition 
of the Grounds of the Law of Scotland respecting marriage by 
promise and copula, appears to the Respondent to be sound and 
correct, viz. That it proceeds on the presumption of things passing 
at the time of copula out of the state of promise defuturot into 
that of actual marriage by consent de pmsenti. That this, as the 
Respondent understands, is the established doctrine now, equally 
as it was in Lord Stair’s time, and according to the Respondent’s 
notes of the opinions of the judges in M‘Adams case, the law vras 
so delivered by Lord Meadowbank (13th Nov. 1806), “ The 
** notion of law is, that copula is the consummation of a consent 
•< de profsenth which is thence presumed. It is not on the 
" notion of barring locus penitentue.” That it is plain that Lord 
Stair iiim.self did not understand his doctrine to be inconsistent 
wUh that of Craig; for, in the latter of the two passages refdnred 
to in this query, he founds upon Craig’s authority, and. the case 
of Edward Younger, and this in connexion with his own principle 
of a presumed consent de prasenti. That in like manner, in the 
former passage (Book 1. tit. iv. § 6.), and still in confirmation of 
his own principle, Lord Stair takes notice of a case in Nicholson’s 
eoUecuon, where the like course was talcen of decreeing for 
celebration on the grounds of the man’s written acknowledgments 
of marriage and his procreation of children; that theResimndent 
understanding that, in both instances, the decree for celebration 
was given out of regard to order and example only, does consider 
the authority of Craig as no wise inconsistent with the principle 
or reason assigned by Stair. 

3, 4, 
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3, 4, 5, 6, 7, S, 9. To the third, fourth, fifth, sixth, seventh, 
eighth and ninth of the said additional Interrogatories this Re¬ 
spondent answereth and saith, that the case of Grinlon and 
Graitc was argued by counsel of great eminence, and when very 
able judges sat on the bench; and the Deponent has always 
considered that judgment as having been deliberately given, and 
upon the general question of law, and not in respect of any spe¬ 
cialty^ favourable to the woman pursuer (such as the nonprocla¬ 
mation of banns), and as decisive therefore of the proper cha¬ 
racter and ciVect of a marriage made by promise and copula. That 
if the like question were to occur iigaiii in the Court of Session, 
the judges, in his opinion, ought not, and as far as the Respond¬ 
ent can judge, would not tliink themselves at freedom to depart 
from that precedent, or to reconsider the question on a hear¬ 
ing in presence, or in any other shape. That the only case, 
so far as the Respondent knows, in any degree of a similar nature, 
which has since been tried, is that of Napier contra Napier 
already referred to, in November 1800, and June 1801 ; but here 
the prior marriage was to be inferred from a cohabitation of a 
very ambiguous kind, between a soldier and a woman who fol¬ 
lowed the regiment, and which had ceased for five or six years 
before the second and public marriage; and that for upwards of 
twenty years that the second wife lived, (in which period she bore 
seven children) no claim was made by the alleged first wife, 
though dwelling in the same city with the couple, .and the ques¬ 
tion of legitimacy was only brought forward at last, at the instance 
of a child, after death of both women; that in these circumstances 
there seemed to be strong presumptive grounds of evidence against 
the first marriage, and on that footing the case was finally decided 
against the claimant, though the first interlocutor was the other 
way, and bastardized the whole issue of the second marriage. 

10, 11. To the tenth and eleventh of the said additional Inter¬ 
rogatories this Respondent answereth and saith, that he cannot 
make an answer to these queries further than he has formerly 
done, without a much more specific and detailed case, laying 
before him the whole history and particulars of both connections, 
and the situation and conduct of all parties; that according to 
the circumstances, the previous non-production of the writings 
by the party who founds on them, may or may not be a matter 
unfavourable to that party in the way of presumptive evidence, 
and that so it may also be as to the failure of such party to prevent 
or protest against the man’s contracting of a second marriage. 

12. To 
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12. To the twelfth of the fuiid additional Interrc^tories this 
Respondent answereth and saith, that he can give no opinion 
on this query, unless it were stated to him how far the Pluntiff 
WHS in the special and certain knowledge of the Defendant's in* 
tention to marry Miss Manners, and wilfully and inexcusably 
forbore to give notice of the impediment; and that even in the 
case of such wilful forbearance, the Respondent, as he has already 
answered, finds it very difficult to enter into the notion of renun¬ 
ciation of the state of wife, if once contracted in a plain and un¬ 
ambiguous way, as by exchange of acknowledgments, or by a 
written promise followed with copula. That if unattended with 
explicit acquiescence on the part of the Plaintiff, the circumstance 
of the Defendant having been iu Scotland on military service, and 
having afterwards publicly married Miss Manners before the com¬ 
mencement of this action, could only be of weight as founding an 
inference, and this by no means a conclusive one, that the De¬ 
fendant had not thoroughly understood his situation with the 
Plaintiff. 

13. To the thirteenth of the said additional Interrogatories this 
Respondent answereth and saith, that he is not acquainted with 
any case of this description, and that the decision to be given on 
any such, cannot be matter of general rule, but must depend on 
the nature and circumstances of the connection of parties, the 
nativity of the man being one circumstance to be weighed along 
with others. 

14. 1.5, Ifi. To the fourteenth, fifteenth, and sixteenth of said 
additional Interrogatories this Respondent answereth and saith, 
that such cases might occur, attended with a great diversity of 
other circumstances, according to which the decisions might be 
also difterent. 

17. To the seventeenth of the said additional Interrogatories this 
Respondent answereth and saith, that a series of such letters 
written, as in this case, from England to a woman in Scotland, 
and by a person who had been in Scotland, and had written the 
like letters while there, would be good evidence of marrii^e against 
bin], more especially, if while in Scotland he had also given written 
promises and acknowledgments of marriage, and might reasonably 
be presumed not to be quite ignorant of the custom of Scotland 
respecting marriages. 

18, 19, 20. To the eighteenth, ninteenth, and twentieth of the 
said additional Interrogatories this Respondent answereth and 
saith, that he does not understand that there is any such thing 
known in the law of Scotland, as an irretractablc engagement or 

obligation 
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obligatbn to marry, and that no damages are even given in tola^ 
Hum of a disi^pointment by breach of engagement to marry hotr 
solemn soever, but damages only in reparation of patrimonial loss 
actually sustained by the party on such an occasion; the principle 
of the Scotch practice being, that the will of parties ought to b^ 
quite free and unbiassed at the moment of contracting this indisso¬ 
luble union; that where an engt^ment to marry is followed by 
knowledge of the woman’s person, things pass into a state of 
actual marriage, and that he is not acquainted with that in¬ 
termediate condition of obligation, which is alluded to in this 
query. 

21. To the twenty-first of the said additional Interrogatories 
this Respondent answereth and saith, that certainly the rule of the 
law of Scotland respecting promise and copula, is recommended 
by the evident and substantial justice of such a decision; but that 
in the Respondent’s opinion, the rule is founded also in a just 
construction of the conduct and purpose and state of mind of the 
parties; and on that ground it is, that the doctrine has been re¬ 
cognized in the law, and is presented in the works of authors. 
That, in the Deponent’s opinion, where copula follows between 
parties who have exchanged promise of marrit^e, this act has 
relation to and is under the seal of that contract, and is truly the 
implement and execution thereof in its most essential particular, 
the possession of each other's person, whereby matters pass, and 
are by the parties meant to pass out of the state of a promise de 
futurot into that of an executed promise, or present marriage, 
whereof they have entered on the rights and duties. That in 
nature, this is what does and must pass in the minds of parties 
so situated, and on such an occasion; that the woman making 
delivery of her person in pursuance of the previous engagement, 
does eo ipso recognise the man de prasenti as her husband, of 
which character she admits him to the privileges, as he on the 
other hand claiming and taking these privileges in pursuance of 
his promise, substantially professes that character, and agrees de 
prasenti to bear it. That in the passage referred to in this query, 
this doctrine is distinctly delivered by Erskiue, as relative to the 
case, of copula following on a regular contract of marriage ; and 
the Deponent sees no reason and knows no authority for dis¬ 
tinguishing in this article between a regular contract and a written 
promise, if precise and explicit. 

22. To twentyrsecond of the said additional Interrogatorit» 
this Refqpondent answereth wid saith, that he will not presoflUe 
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to say (no such question haring been tried), that in no circwn- 
stwces and by no mode of evidence can the |>resumption of a 
present consent be overcome, but he thinks it is clear that only 
the most pointed and convincing evidence shall prevail agmnst 
the presumption. 

23. To the twenty-third of the said additional Interr(^tories 
tliis Respondent answereth and saith, that he does not think 
it necessary to answer a question which appears to be fancifiil and 
strange, and not to have any relation to the natural and ordinary 
course of things. 

24. To the twenty-fourth of the said additional Interrogatories 
this Respondent answereth and saith, that he considers Lord 
Stair as by far the ablest and most profound of the writers on the 
law of Scotland, and his Institute as a work of higher authority 
than any of the other systems of that law, not excepting Sir 
Thomas Craig’s work de Feudis. That the Respondent does not 
discover any looseness of thought, or inaccturacy of expression in 
the passages of Stair referred to, but rather precision in both 
respects; and that the doctrine delivered by Stair on the point in 
question, appears to the Respondent not to be in opposition to 
that of Craig, whom in one of the passages he expressly refers to; 
and that the diflPerence between Craig and Stair is in this only, 
that Stair assigns the reason and principle of the rule, which is in 
his ordinary practice, and one of the recommendations of his 
work. That both Craig and Stair do mention judgments that liad 
been given, sustaining marriage by promise and copula, and that 
the Respondent knows no authority more competent than Stair 
to explain the true grounds of those judgments ; and that in these 
circumstances he must consider Lord Stair’s dictum as good evi¬ 
dence of the tenor and meaning of the law. 

25. 26. To the twenty-fifth and twenty-sixth of the said ad¬ 
ditional Interrogatories this Respondent answereth and saith, 
that a contract of marriage in Scotland is a solemn deed, and 
executed generally in presence of the relations of parties, and 
that it bears by common style a declaration in words as strong as 
those of kny of the Exhibits; that the parties de prasenii do tidce 
one another for man and wife, but that the parties are neverthe* 
less not held to be married thereby, because the contract also 
bears by common style a clause obliging the parties regularly to 
solemnize the marriage, from which joined with the whole other 
cireumstances ordinarily attending such contracts, it is made eri- 
doit that there was no purpose of dispensing with the ceremony, 
and that the contract was a preparation for it only; that these 
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reasons are in no ways applicable to viritings, such as the Exhibits' 
No. 2 and 10, which are given in circumstances of an opposite 
description, and for the purpose of superseding the ceremony, 
where it is found impracticable or ineligible. 1'hat in his 
answers to the Interrogatories in chief, the Respondent has al¬ 
ready given his opinion as to the power of the writings. No. 2 
and 10, to make an actual and irretractable marriage, more 
especially when followed by a series of acknowledgments in the 
Defendant’s letters; and the Respondent has also siguilied his 
opinion of the view which ought to be taken of the matter of 
carnal intercourse between tlie parties, as a circumstance of 
evidence only, to mark their serious resolution to be im¬ 
mediately married, and not as the seal or completion of the con¬ 
tract. 

• 27. To the twenty-seventh of the said additional Interro¬ 
gatories this Respondent answereth and saith, that in his opinion, 
the Writings No. 2 and No. 10, were sufficient irrevocably to 
fix the parties as man and wife, unless it can be dearly shown by 
other evidence that they were not so meant and understood by 
the parties. 

28. To the twenty-eighth of the said additional Interrogatories 
this Respondent answereth and saith, that by the mutual ac¬ 
knowledgement No. 2, and the mutual acknowledgment 
No. 10, more especially when attended with carnal intercourse, 
the Plaintiff was irrevocably married to the Defendant, and in a 
process of declaration of marriage he might have compelled her 
to exhibit those writings, if extant, and to take her oath as to her 
possession of them or her knowledge where they were to be found: 
or in case of her having destroyed the writings, she might in like 
manner have been put to her oath as to that fact, and evidence 
would have been admitted in the process of declarator, as to her 
former possession of these writings and the tenor and import 
thereof. 

29. To the twenty-ninth of the said aditional Interrogatories 
this Respondent answereth and saith, that in the case of David 
JVI'Kie and Peggy Ferguson, 2d August 1781, marriage was 
<]eclared on evidence of a present and mutual acceptance as 
spouses, which tbllowcd on their having been in bed .some hours, 
and after which they separated, and did not meet again before the 
commencement of the process; that in the case of Williiun Cowan 
contra Janet Hart, 20th January 1802, being a quesUon con- 
.cerning a widow’s provisions, marriage was held to be effectually 
constituted by the act of parties, in going before a justice of the 
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peace, and declaring themselves mar^ as; that in this 

instance, as in M'Adam s case, th^^ .d previously co¬ 
habited, and children had been be; i no change moved 

on the declaration, nor was any di. ^erwards begotten to 
make room for the plea of res non sunt . degra:; that the judg¬ 
ment of the Court of Session, in the case of Taylor and Kello, 
16th February 1799, where no carnal intercourse had taken 
place, is also an acknowledgment of the principle that consent 
de prasenti does of itself make a marriage, and the Respondent 
has already said, that the reversal of this judgment is no wise to 
the impeachment of that principle, as the House of Lords pro¬ 
ceeded upon circumstances of real evidence, in exposition of the 
true meaning and intent of the mutual written acceptances, as 
something different from what it imported on its face. That in 
the Case also of Elizabeth Ritchie contra .fames Wallace, 13th 
June 1792, the declaration of marriage, which was the ground of 
judgment, was given at the close and not at the outset of the con¬ 
nection of parties. 

30. To the thirtieth of the said additional Interrogatories this 
Respondent answereth and saith, that a contract of marriage, 
however expressed, must be equivalent to a promise of marriage, 
and when followed with carnal intercourse it makes a marriage, 
for the same reason as a promise given in some less formal writing, 
or proved only by oath of party. 

31. To the thirty-first of the said additional Interrogatories this 
Respondent answereth and saith, that this question is put too 
generally, and without the statement of a sufficient case. That 
to make way for such a plea, in protection of the regular and 
public marriage, it will be necessary to suppose these things ; that 
the former woman has special and certain knowledge of the mans 
addresses to another, and this in such a way as must impress her 
with a belief of his serious resolution on the subject, which can 
haS-dly be without communication from himself; that she be so 
situated that she may easily and conveniently make her claim, 
and is not withheld by any reasonable motive from doing so. 
That she be allowed full time and opportunity to bring forward 
her claim, and that she have access to advice for the regulation 
of her conduct. That even where all these circumstances concur, 
the effect of the woman’s silence must in a great measure depend 
upon the strength and clearness of tlie documents of her own 
prior contract, such conduct being a material ingredient of pre¬ 
sumptive evidence against her, where her marriage is to be infer¬ 
red from equivocal or ambiguous writings, and sufficient probably 
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in these circumstances, end as matter of presumptive evidence, 
to cast the balance against her; but with respect to a case of the 
opposite description, the Respondent can only say that the ques- 
tion, even when attended with all these favouratde circumstances 
for the regular and public marriage, is 9 ne of great delicacy and 
nicety, more especially if the woman claiming have a child by the 
man, and if, her acquiescence is not long continued after his 
marriage; and that considering this as at present an unsettled 
question, the Respondent cannot go the length of giving it as his 
opinion that a case may not occur in which the posterior public 
marriage ought to be found void; that more especially be hesi¬ 
tates to give any such opinion, as the law of Scotland holds out 
to every per^n who knows or suspects that he is Ijable to any 
such claim, the means of coming to a certainty of his condition, 
vjjs. by calling the suspected claimant in a process of declarator 
of putting to silence, of the nature of an English process of jac¬ 
titation of marriage, and thus eompelHng her to advance her claim 
and have it tried, or else submit to have a decree given, finding 
that it is a groundless claim, and shutting her mouth for the 
future. That more particularly with relation to the present case, 
the Respondeat is of opinion that this was the due and proper 
course to be observed by a person who had granted such acknow¬ 
ledgments of marriage as the Exhibits Nos. 2 and 10, or such 
a promise of marriage as the Exhibit No. 1, if followed with 
copula, or who had wiritten such & series of letters as the other 
Exhibits in thb ease; and that thus circumstanced, the Defend¬ 
ant could not vronrantably rely on the silence of the Plaintiff as 
putting hb public marrie^e out of the reach of challenge. That 
in the Respondent’s optnioo, the public marriage in all such cases 
to operate, not as a bar m limine, or ground of a plea of 
persmal objection^ but as matter of presumptive evidence along 
with the other of the case. 

DAVID HUME. 


The SBIQO Witness examined on the further additional 
Interrogatories, given on behalf of the said John 

William Henry Dalrymple, the other Party in tliis 
Cause. 

1. To the first of the said further additional Interrogatories thb 
Respondent answereth and saith, that the ease there mentioned 
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Was a very unfavourable one for Mrs. Cockrane, inasmuch as she 
had acquiesced in the man s marriage to another for a period of 
twenty years, during which she had lived in their neighbourhood ^ 
and society, and even sometimes in family with them; and inas¬ 
much as she brought forward her claim after the man’s death only 
and for the sake only of a patrimonial interest as his widow ; that 
for these reasons he does not think that the decision in that in¬ 
stance would be a rule for the present case, even if the judgment 
had not been altered on review; but that the judgment was re¬ 
versed in the House of Lords, wdio sent back the case to the Court 
of Session, with an order to repel the plea in bar, or plea of per¬ 
sonable objection, and allow a proof; which proof was taken 
accordingly, and on consideration of it judgment was finally given, 

(21st June 1751) finding “That Mrs. Magdalen Cockrane had 
not proven her prior marriage libelled.” 

2. To the second of the said further additional Interrogatories 
this Respondent answereth and saith, that he has already sworn 
*at large on that head, in his answers to the several of the pre¬ 
ceding Interrogatories ; and on considering the decision referred 
to in this querj% he does not see any reason to alter the opinion 
formerly given, as to the effect of copula following on a promise; 
that what is said in Kilkerran respecting Hyslop’s case, appears 
to the Respondent not to be the opinion of the bench, or of the 
judge reporter, but the argument of counsel only; and besides 
that, much weight cannot be given to a passing expression falling 
from the bench, when relative to a former case and not necessary 
to the decision of the case in hand, in which there was no ques¬ 
tion of marriage at all, or impediment by intervening marriage. 

3. To the third of the said further additional Interrogatories 
this Respondent answereth and saith, that he has perused the 
said decision with which he is well acquainted, and sees no cause 
to alter his answers to any of the preceding Interrogatories, and 
that he agrees with the judge reporter, in thinking that insinua¬ 
tions, or light and passing promises of marriage, are not sufficient 
grounds of a declarator of marriage, though followed with copula, 
and that every such promise to be efioctual, must be serious, 
deliberate, and explicit. 

' 4. To the fourth of the said further additional Interrogatories this 

. Respondent answereth and saith, that Lord Kaimes is known to 
have entertained many peculiar notions on matters of Scotch law, 
and that his work mentioned in this query is in a great measure ■ 
a collection of thbse singular opinions, insomuch that at one time 
he meant to publish it with this title: “ \Vhat is Law, and ought 
VOL. II. f not 
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not to be Law, and what ought to be Law and u not Law.*’ 
That his opinion on the article in question, has not shaken the 
authority of the decision, in the case of Pennycook and Grinton, 
which was intended as a settlement of the question of law, and is 
so reported in the collection of decisions published by authority 
of the faculty of advocates, and vv.is not influenced, as Lord Kaimes 
su]}poses, by the circumstance of non*-publication of banns. 

In the close of all, the Respondent hopes he shall be pardoned 
for observing, that although he has answered the additional and 
further additional Interrogatories out of deference for the counsel 
whose names appear at them, yet still he cannot but consider 
them as being of an unusual, and an exceptionable tenor and style, 
and such as are fitter for the detection of a witness who is sus¬ 
pected of perjury on a matter of fact, than of a lawyer called to 
give a professional opinion; and that if evidence concerning the 
law of Scotland is to be taken after this fashion, the counsel at 
the Scotch bar must be disposed to decline giving their assistance 
on any such occasion. 


7 th August 1809. 

llepeatcd and acknowledged before me, 
at' Edinburgh, the undersigned 
Wm. Coulter, Lord Provost. 


DAVID HUME 


In the Presence of Harry Davipsoh, 
Not. Pub. and Actuary assumed. 


On Uie Libel and Exhibits given on behalf of Mrs. 

Daluymple. 


7th June 1809. 

ROBERT HODSHON CAY, of the city of Edinburgh, Doc¬ 
tor of Laws, aged about fifty-one years, a Witness produced and 
sworn, deposes and says, that he has practised as an Advocate 
before the Supreme Court of Session in Scotland since 1780, and 
that he acted as one of the judges in the Commissary Court of 
Edinburg, which is the Consistorial Court of Scotland, from 1783 
till 1801, since which last period, he has held the situation of 
Judge of die High Court of Admiralty in Scotland. And further 
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to the eleventh article of the said Libel he deposes and says, that 
he has attentively perused and considered the said eleventh article 
and the several Exhibits annexed to the Libel, and that he is 
clearly and decidedly of opinion, that if the hand-writing of these 
Exhibits, and a cohabitation of the parties in consequence thereof, 
were acknowledged or proven, they together with such cohabita¬ 
tion (copula) would be sufficient by the law of Scotland to con¬ 
stitute marriage between the parties. That during the twelve 
years the Deponent held the situation of one of the Judges of the 
Commissary Court of Edinburgh, as above deposed to, no deci¬ 
sion of that court was pronounced contrary to this opinion, nor 
is the Deponent acquainted with an^ decision of the Commissary 
Court, even as altered or corrected bv the Court of Session or the 

w 

House of Lords, (those of Taylor contra Kello, M‘Innes contra 
More, Dobson contra M'Laiighlane, and Anderson contra Fuller¬ 
ton, not excepted) which appear to him, when thoroughly con¬ 
sidered, to be adverse to the principles on which his opinion is 
founded. 


The same Witness examined on the Interrogatories given on 
behalf of John William Henry Dalrymple, the other Party 
in this Cause. 

1. To the first of the said Interrogatories this Respondent 
answcrelh and sailh, that he is not acquainted with the laws and 
usages ol’Scotland at any period (since the Reformation was fully 
established at least) in which writings of the tenor of those an- 
ne.xed to this Libel, together with a consequent and subsequent 
copula, would not have been held to constitute marriage. 

2. To the second of the said Interrogatories this Respondent 
answereth and saith, that the law of Scotland on this subject may 
be collc<‘tod and ascertained from the reported and recorded de¬ 
cisions oft hi! courts of justice, and from the writings of authors of 
acknowledged and received authority; and the Deponent has 
formed his opinion from these sources, and from the received law 
and uniform practice of the Commissary Court, while he had the 
lionour of sitting on that bench, as well as from a carehil perusal 
of all or most of the prior records of that court, which are pre¬ 
served in an accessible state, together with an unreniitted atten¬ 
tion to the proceedings and decisions of the Court of Sessioi> when 
reviewing consistorial decisions ever since he left the Commissary 
Court. 

3. To the third of tlie said Interrogatories this Respondent an- 
flWereth and saith, that he knows of no difference between the 
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SOBEST legal effects of a marriage constituted by a consent de pratenti 
HODS HON cum mhsequenle copula, and a marriage celebrated in fame eccUske, 
unless the fine or other punishment to which the former, as a 
‘ clandestine marriage, may subject the parties, were to be esteemed 
such a difference. The distinction between a marriage constituted 
by ii consent de preesenii cum copula, and by a promise cum copula, 
does not appear to the Deponent to be received or adopted iu our 
courts of justice, which, to the best of the Deponent’s knowledge 
and belief, have at no time acknowledged the passages in the 
Elucidations of a celebrated author on this subject, as being of 
any authority. 

4. To the fourth of the laid Interrogatories, this Respondent 
answereth and saitli, that in his apprehension, a marriage con* 
stituted by mutual qonsent de prasenti with a subsequent copula, 
would be held binding uptn the woman as well as upon the man. 
Cases of this kind where the woman is Defendant are extremely 
rare. That of Taylor contra Kcllo, does not appear to be adverse 
to the Deponent's opinion, for in that case no copula was proven 
or admitted, and circumstances occurred and were noticed in the 
judgment of the House of Lords, 16 Feb. 1787, and were held to 
negative any marriage whatever, regular or irregular, between the 
parties. Marriage to be binding on both parties must be consti¬ 
tuted by mutual consent, and it is only on the consent of the wo¬ 
man taken in conjunction with that of the man, that any action 
of adherence against her can be founded. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith, that he knows of no alteration in the situa¬ 
tion of the man that could take away a woman’s right to have a 
prior marriage declared; a subsetjuent marriage in facie ecclesi<e 
between the woman and another man, might affect her right of 
action to have the first marriage declared, because such action 
could not be maintained without professing herself guilty of 
bigamy, which perhaps a court of justice would not permit her to 
do, and cui bono maintain an action, which would be altogether 
nugatory; the second marris^e affording to the first husband, an 
unexceptionable ground for divorce. 

6. To the sixth of the said Interrogatories this Respondent 
answ'ereth and saith, that he conceives that where a marriage is 
constituted in Scotland by a consent de prasenti cum subsequente 
copula; that any subsequent marriage in England, or elsewhere, 
would be null and void, even although the Scots marriage had not 
been previously made the foundation of any proceedings in the 
i f>uri? of Scotland; aad that he is not aware of any distinction in 
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this respect between a marriage constituted by coment depreesenti bobekt 
cam co/7u/a, and a marriage constituted by promise cum copu/a ; hodshom 
nor does he think the circumstances alluded to in the conclusion 
of the Interrogatory, of a man’s ceasing to be a domiciled Scots- 
man, could liberate him from legal obligations validly contracted 
prior to the alteration of his residence. 

7. To the seventh of the said Interrogatories this Respondent 
answereth and saith, that he would hold a mere declaration in 
writing to be only equivalent to the clause in most anle-nuj^tial 
contracts of marriage, whereby the parties declare in words d« 
prasentif that they accept of one another as Jmsband and wife, 
and consequently as, per se, only constituting an obligation to 
marry. But that if such written declaration were followed by 
habit and repute, (publicly residing together, owning and acknow¬ 
ledging each other as husband and wj(^, and being so held and 
reputed) by subsequent oopula or by actual regular celebration, 
that it would in conjunction with any one of those circumstances 
occurring in Scotland, constitute a lawful and irrevocable mar¬ 
riage according to the law of Scutknd. 

8. To the eighth of the said Interrogatories this Respondent 
answereth and saith, that it is already answered in so far as re¬ 
lates to a subsequent copula, where the copula has been an¬ 
tecedent to the declaration; and where no such copula follows its 
date, some doubt may be entertained, as questions might be let 
in as to the views or motives of granting and accepting of such 
declaration, as in More contra M‘Innes, decided ultimately in 
the House of I.iords, by reversing the decrees of the Courts below, 
on 2o June 1782. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith, that the circumstances here set forth, if 
attended by copula, would undoubtedly con.stitute marriage; if 
not attended by copula, would in the Respondent's apprehension 
only constitute an obligation to marr), though he is well aware 
that some difference of opinion prevails among lawyers on this 
last mentioned point, on, the application of the rule consenmis non 
concubilttsfac'd mutr'inionium. 

10. To the tenth of the said Interrogatories this Respondent 

answereth and saith, that mistakes or doubts or apprehensions 
with respect to the legal cflects of what has passed between the 
parties cannot affect the rights or obligations of either, which may 
be declared or enforced at any period, notwithstanding any in¬ 
tervening doubts or apprehensions on the part of either or of 
both. R. HOJJSHON CAY. 

The 
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The same Witness examined on the additional and further' 
additional Interrogatories given on behalf of John Wil¬ 
liam Henry Dalrymple, Esq. the other Party in this 
Cause. 

1. To the first of the said additional Interrogatories this Re¬ 
spondent answereth and saith, that he has not been in the habit 
of considering the opinions of Sir 'riionias Craig as of super- 
eminent authority in consistorial questions. For some time pre- 
t'ious to the assembling of the Council of Trent, the inordinate 
ambition of the Romish church had induced the Consistorial 
Courts, then univcrsallv held bv churchmen, to confound the civil 
efiects of a inerecoiisensiiafccoiitract, with the mysterious ecclesi¬ 
astical e/lects of the supposed sacrament; these usurpations were 
confirmed bv that council, and the consistorial Law, as admini- 
stered by the church courts, from that time till the Heforination^ 
conceived themselves bound to deny all eflect whatever to such 
marriages as had not been duly celebrated as a sacrament. That 
Sir Thos. Craig wrote his treatise de feiidis very recently after the 
Reformation, at a time therefore when the rules and decisions on 
which his opinion must have been founded, could only relate to 
the Jus tunc, prape hodiemum of tlie Romish church courts. That 
the Respondent cannot possibly say how far his (Sir Thomas 
Craig’s) opinions were or were not agreeable to what might be 
conceived to be the consistorial law of .Scotland at that time, 
though, tor the reason already given, he thinks it doubtful whe¬ 
ther Scotland could at that time be said, with any propriety, to 
possess any settled consistorial law. That the courts and the 
lawyers of the reformed church have in Scotland concurred in re¬ 
jecting the more modern ecclesiastical law of Rome, though they 
.still reverence and respect the decretals, which were issued before 
the ecclesiastical doctrines of that church were infected with the 
corruptions afterwards sanctioned by the Council of Trent. These 
more ancient decretals are therefore quoted and acl.'nowlcdgcd as 
authorities in the Consistorial Courts of this part of the united 
kingdoms. That as to the passages referred to in this query, in 
so far as they relate to legitimacy and legitimation, the Respond¬ 
ent means to give no opinion, as they have no relation to the arti¬ 
cle of the Libel on which he was examined, nor to the answers 
which he gave to the examination in chief; and with respect to 
the first sentence in § 21, it appears to the Respondent not very 
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consistent with the more ancient canon law itself, which continues 
to be regarded as making a part of the law of Scotland, in which 
we find the following direct and unequivocal authority; Lib. 4. 
tit. 1. Decret. GregoriilX. De Sponsalibus et MatrimoniOf ** Js,qui 
Jidem dedit muHeri super matrimonio conlrahendo, carnaii copula 
subsecuta, si in facie ecclesue ducat aliam et cognoscat, ad primam 
redire tenetur; quia licet pr(Esumptum primum matrimonium vide~ 
atvr, contra pnesumptionem, tamen hujus modi non est probatio ad- 
mittenda." “ Ex quo sequitur, quodnec verum, nec aliquod censetur 
matrmonium, quod de facto, est post-modum subsecutum." That it 
may further be observed, that even in the time ofSirThos. Craig, 
it began to be held, that actual celebration was not held to be ab> 
soliitely and essentially necessary, as appears from the case of 
Younger cited by him in § 19; that the changes, if any, which 
have taken place in the law of Scotltnd since Sir Thomas Craig's 
time, have, the Respondent conceives, arisen partly from a firmer 
rejection of the rules of the Romish church, and the decisions of 
the Romish church courts during the times immediately anterior 
to the Reformation; partly from a stricter attention to the more 
ancient regulations of the Romish church while it was yet un¬ 
tainted by the anomalies which an inordinate ambition afterwards 
introduced, and partly from the natural consequences of the Re¬ 
formation itself, and the more enlarged notions of jurisprudence 
to which that Reformation give birth. That these perhaps, with 
other causes to the Respondent unknown, gave rise to a series of 
rlecisions, which have fixed the law on the footing on which it now 
stands. 

li. To the .second of the said additional Interrogatories this Re¬ 
spondent auswereth and saith, that he has always considered the 
passages in Stair's Institutions referred to, as much more conson¬ 
ant to the genius of the Protestant Consistorial law of Scotland, 
than tho.se referred to in the preceding Interrogatory; that on 
some particular points he is not very full nor very explicit, but so 
far us he goes, the Respondent thinks his opinion consistent with 
the law of Scotland as it stands now. By that time it had been 
decided that acknowledgments of marriage cum copuld constituted 
actual marriage, not a mere obligation to marry, as is at least 
strongly inferred from the passage quoted from Nicholson de Nup- 
fiis in the section first referred to in this Interrogatory. That the 
passages referred to in Book III. Tit. 3, in so far a.s they relate to 
legitimacy, the Respondent does not meau to speak to, but on that 
passage in which he says, that “ after contract,” (by which the 
Respondent understands an express consent de pnssenti) ** or 
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“ promise of marriage, or sponsatia, if copulation follow, there is 
“ thence presumed a matrimonial consent de preesenti, which 
“ therefore cannot be passed from by either or both parties, as 
having the essential rcfpjisites of marriage." The ilespondent 
may observe, that it is confirmed and corroborated by another pas- 
sasre in the work of the same learned and noble author. Book IV. 
tit.. 4o, § 19, where he sajs, “ Marriage is proved by the spon- 
salia jjreceding,* as by the contract of marriage whereby the 
jiarties oblige themselves to solemnize marriage and by copulation 
following, or even by antecedent promise of marriage, whatever 
be the way that it is obtained or granted, if copulation follow 
without violence; altlioiuxb the promise were conditional, and 
that the condition is no otherways purified but by copulation.” (by 
“ purified” in the Sf<Us law idiom is meant fuliilled.) This doc¬ 
trine the Ilespondent considers to l)e conformable to the law of 
Scotland, as the same has been since determined in a variety of 
cases. 

3. To the third of tlu: said additional Interrogatories this Re¬ 
spondent ansvvereth and saith, that he conceives the decision in 
the case of Tennycook and Ciriiiton against Cirinton and Graite, 
to have been pronounced in conformity with the rule of the an¬ 
cient Ciinonical law already quoted 'r with the passages to be 

found ill Lord Stair’s Institutes; with the decision in the House 

# 

of Lords ill the case of Jean Campbell and her daughter, against 
Colin Campbell and Magdalen Cochrane, pronounced 6th of 
February 1/48; with the subsequent decision, 23d of February 
178a, Helen Inglis against Alexander Robertson; and with the 
general tenor and principles of the consistorial law of Scotland. 
And tiie Respondent having mentioned the case of Campbell 
against Cochrane, will take the liberty of adding a few of the cir¬ 
cumstances of that case, as collected from the records of the Com¬ 
missary Court. Captain John Campbell, of Carrick, on the 9th 
of December 1725, was, without (irevioiis proclamation of banns, 
married to Jean Campbell, by a clergyman, and a certificate of 
that marriage was granted, signed by the clorgyinan and by two 
witnesses ; and as this marriage was private, and in so far irregu¬ 
lar, John (jiimpbcll the husband, and afterwards Jean C'atnpbell 
the wife, appeared before the proper EcclesiastieuI Court, to an¬ 
swer for the irregularity, when they were severally rebuked for 
the said irregularity, ami did severally enact themselves to adhere 
in all times coming, and to be faithful and kind one to another; 
by all which the labes of the irregularity was done away. After 
this they publicly resided together as husband and wife for twenty 
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)cUrs, ami were held and reputed as such, and the other pursuer 
Jean Campbell the younger, was the issue of that marriage, and 
was held and reputed as the lawful issue thereof. After the death 
of John Campbell the husband, Magdalen Cochrane obtained let' 
ters of administration in England, as his widow, with a view of 
obtaining the pension due as to an officer’s widow. Jean Camp* 
bell and her daughter raised an action before the commissaries of 
Edinburgh to have it found and declared that she was the laivfui 
widow, and the other the lawful child of .lohn Campbell. In that 
action no appearance was made for Magdalen Cochrane, a proof 
was allowed, and it came out in evidence, not only that no claim' 
was ever openly urged by Cochrane, during the lifetime of John 
Campbell, but tlial, on more than one occasion, she, Magdalen 
Cochrane, had been in company with Jean Campbell and others, 
and heard and seen her, Jean C'am])bell, treated and addressed 
the wife of John Campbell, while she suffered herself to be treated 
and aduressed as the widow of one Kennedy, a former husband. 
After this proof was had, Magdalen Cochrane brought a cross 
action of declarator, in which she founded upon an alleged holo¬ 
graph acknowledgment by John Campbell, dated 3d July 1724, 
bearing that he was solemnly and lawfully married to Magdalen 
Cochrane, but without mentioning the date of such marriage, and 
this pretended marriage having been as alleged ])rior to that of ‘ 
Jean Campbell, concluding i///er alia to have it found and declared 
that Captain John Campbell and Mrs. Jean Campbell were never 
lawfully married together, and that it is false, groundless, and in¬ 
jurious to her to allege any such thing, 8(c. both parties were 
assisted by most able and industrious counsel, it was pleaded 
for Mrs. Campbell, that a formal marri.age, followed by open and 
public cohabitation, habit, aud repute, was not, after subsisting 
for twenty years, to be set aside, and the children bastardized, by 
an alleged secret and latent marriage, though said to have been 
prior in date; and that therefore no proof should be allowed of 
such alleged prior claudesline marriage, especially after the death 
of the alleged husband, who alone could be able effectually to tra¬ 
verse such proof: aud further, that Magdalen Cochrane, by allow¬ 
ing the marriage to subsist openly for twenty years, nay, by suf- 
lering Jean Campbell, without contradiction, to be treated as the 
lawful wife in her own presence, was now barred pcnonali except 
tioiu' from leading any proof to the contrary; these pleas were 
undoubtedly invincible on the supposition that what was alleged 
to have passed between John Campbell and Magdalen Cochrane 
(there being no issue from tlicir alleged connection,) only inferred 
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an obligation to many, without actually constituting marriage be*' 
tween the parties. One of the pleas was urged in the following, 
words : —Commissary Record, page 107, “ A promise of mar¬ 
riage cum copuldt has this effect, to oblige the refractory party by 
a process at law to ftilhl, but if, before sentence is pronounced, 
the refractory party be publicly married to another, the marriage 
is good and cannot be avoided by the allegances of the antece¬ 
dent promise and copula with another/’ But this, and all other 
pleas in bar urged to exclude Magdalen Cochrane from leading a 
proof to the effect, if she succeeded in that proof, of depriving Jean 
Campbell of the status she had openly acquired and publicly 
enjoyed during twenty years, was repelled by the Commissaries, 
who by their interlocutor, 23rd June 1747, “Before answer 
allowed the said Mrs. Magdalen Cochrane a proof of her libel, 
and of all facts and circumstances tending to infer the marriage 
libelled.” Of this interlocutor, Jean Campbell complained to 
the Court of .Session. Her bill of advocation was refused by the 
Lord Arniston, 7th July 1747 ; she then presented a petition 
agmnSt that interlocutor of Lord Arniston, praying the court “ In 
consideration of the peculiar circumstances of this case, to find 
that Mrs. Magdalen Cochrane is barred personali exceptione from 
insisting in this declarator of her pretended marriage.’^ The Court 
of Session were of a different opinion from the Commissaries, for 
they, by their interlocutor, 29th July 1747, “ Remitted the cause 
to the Commissaries with this instruction, to find that Mrs. 
Kennedy was barred personali exceptione from being admitted to 
proof that she was married to Mr. Campbell of Carrick, before he 
was married to Mrs. Jean Campbell,” and this remit was applied 
by the Commissaries. Mrs. Kennedy entered her appeal to the 
House of Lords, complaining of this interlocutor, and the 
Appellant’s counsel having been heard on the 6th of February 
1748, their Lordships (the counsel for the Respondent being 
likewise heard and consenting thereto,) reversed the interlocutor 
of the Court of Session, and returned to that of the Commissaries, 
allowing a proof, thereby virtually finding that no degree of 
concealment of a marriage by both parties, and no silence, or even 
acquiescence of the woman in a posterior public and open mar¬ 
riage of the man with another woman, could bar her at any 
after period, even after the death of the alleged husband, from 
asserting her own individual rights as widow (there being no 
issue of her own connection), even to the effect of annulling a 
posterior public marriage, and depriving the widow of such 
public luariiage of her status, and place in society as such. It is 
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very tme that Mrs. Cochrane (or Kennedy) ailed to prove any 
marriage between her and Captain Campbell, and therefore Mrs. 
Jean Campbell was assoilzied from Magdalen Cochrane’s de¬ 
clarator, and finally prevailed in her own. But this went on the 
point of fact alone, and no way touches the point of law. Upon 
the whole, the Respondent is of opinion that the case of Penny- 
cook and Grinton against Grinton and Graite, though certainly a 
very strong case indeed, was well decided, and according to the 
principles of Scots law, by which a promise and copula, and multo 
magis a consent de prcEsenti, with subsequent consummation, con¬ 
stitutes miirriagc itself, not a mere obligation to marry; and 
consequently it follows, that a woman having by these or any 
other means acquired the right and status of a wife, cannot be 
deprived of them by any subsequent marriage between her hus¬ 
band and any other woman. 

4. 'i'o the fourth of the said additional Interrogatories this 
Respondent answereth and saith, that cases of this kind are 
fortunately extremely rare, and that he does not recollect any 
subsequent case precisely similar in all its circumstances to that 
alluded to ; that in the case of Helen Tnglis against Alexander 
Robertson, the Commissaries, 23rd February 1785, found, that 
acknowledgements, its of a past marriage in letters, were sufficient 
to found a declarator of marriage against the Defendant, although 
he had been subsequently married to another woman by whom he 
hud issue, and this, although there was no issue of the alleged 
connection between the pursuer and defender; and found the 
pursuer and defender married persons accordingly. And this 
judgment was affirmed by the Court of Session, 3rd of March 
1786 ; the circumstance of there having been issue of the second 
marriage is nut mentioned in the report, but was asserted on 
the one part and not denied on the other in the printed argu¬ 
ments, on which the ciisewas determined in the Court of Session. 
Thai this case was not altogether so strung as that of Pennycook 
against Grinton, but the Respondent considers the principle 
which regulatcil that decision, viz. that even promise cum copula 
so eft'ectually constitutes marriage in Scotland, that its effects 
cannot be obviated by any conduct, consent, disclamation, or 
discharge by the woman, nor by any subsequent marriage by the 
]nan, to be so firmly routed in the law of 8'cotland, tluit nothing 
short of an sict of the legislature can possibly overset it. 

5, 6, 7, 8, 9. To the fifth, sixtli, seventh, eighth and ninth of 
the said additional Intcrrogatoiies this Respondent answereth 
and saith, that the law of Scotland is fortunately like that of 
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nil Other countries, capable of gradual expansion and improve* 
inent, and that hearings in presence, that is, solemn arguments, 
arc sometimes ordered with a view of applying the principles of 
the law to particular and unusual cases, and even sometimes to 
review, and if necessary, to correct the application of immutable 
principles to cases and situiitions similar to those which had been 
formerly decided. Eut the Respondent does not conceive that 
the Court of Session would order a hearing in presence, or be¬ 
tray any other symptom of hesitation, on a case of a consent to 
marry per verba de prasenli, proven by written evidence, the 
authenticity of which should be acknowledged or proven, attend¬ 
ed by a subsequent and consequent consummation ' also acknow¬ 
ledged or proven. That it is not for him to say what the Court 
of Session would do in a case precisely similar to that of Penny- 
cook and Grinton, but were a case similar to that in all its cir¬ 
cumstances again to occur, it would not at ail surprise him were 
they to order it to be solemnly argued at their bar, though be is of 
opinion that the ultimate decision would be similar to that for¬ 
merly pronounced. 

11. To the tenth of the said additional Interrogatories this 
Respondent answereth and saith, that he is of opinion that the 
prior latency of the writings would not be held to derogate from 
their effect, when afterwards made the foundation of legal 
proceedings. 

10. To the eleventh of the said additional Interrogatories this 
Respondent answereth and saith, that he does not consider this 
Interrogatory as at all applicable to the case stated in the Libel, 
which appears to him to rest not on the ground of promise defulura 
cum copula subsequente, but on that of marriage constituted by con¬ 
sent de prasenti, with subsequent and consequent consuinmatiou; 
though upon the grounds repeatedly stated, he is of opinion that 
a subsequent marriage, however formal, would not obstruct a 
declarator of marriage founded on a promise with subsequent and 
consequent copula, also prior to such formal marriage with ano¬ 
ther woman. 

12. To the twelfth of the said additional Interrogatories this 
Respondent answereth and saith, that this Interrogatory does not 
appear to bear any direct relation to any pa.ssagc in the article of 
the Libel upon which the Respondent was examined in chief, but 
he does not hesitate to say, that the effect of any subsequent 
marriage between the Defendant and any other woman, w'ould be 
weakened rather than strengthened, if that circumstance took 
place not in Scotland where the Plaintiff lived, and where she 
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zniglit have interfered to prevent it, but in a foreign countr) and Robert 
at a distance from her residence. hodshon 

13. To the thirteenth of the'said additional Interrogatories this 
Respondent answereth and saith, that the laws and usages of 
Scotland would in his opinion be held as applicable to any mar¬ 
riage contracted in Scotland by any foreigner, whether a military 
officer or not, who had, previous to entering into such contract, 
resided above 40 days in Scotland. The law and practice of 
Scotland as to the forum domicilU, seem not so strictly to require 
the full residence of forty days in the case of a military man, as in 
that of a foreigner residing in Scotland in a mere civil capacity, 

Lees against Parian, 12th November 1709, Fountainhall, and 
Dictionary of Decisions, vol. i. page 326. 

14,15,16, and 17. To the fourteenth, fifteenth, sixteenth, and 
seventeenth of the said additional Interrogatories this Re8pon<> 
dent answereth and saith, that as they relate to hypothetical 
cases, which in so far as he knows have not been agitated, and 
which perhaps never may occur, and as the decisions in such cases, 
were they ever to happen, might be materially affected by the 
special circumstances of each, he declines to give a decided opi¬ 
nion on such general stateihents as those contained in the afore¬ 
said Interrogatories. 

16. To the eighteenth of the said additional Interrogatories 
this Respondent answereth and saith, that by the law of Scotland 
he understiinds that even a promise de futuro cum iubsequenU 
copuldt (multo magis a consent de pnssenti cum consummatione) 

•onstitutes actual marriage, in terms of the thirtieth chapter of 
the first title of the fourth book of the Decretals of Gregory the 
Ninth, which, as itv.'as compiled prior to the corruptions sanction¬ 
ed by the Council of Trent, is received by our Courts as an 
authority in matters of this kind, and in terms of repeated decision 
of the Scots courts, so as not to be derogated from by any act of 
either party, or by the subsequent regular or irregular marriage of 
either. 

19, 20. To the nineteenth and twentieth of the said additional 
Interrogatories this Respondent answereth and saith, that accord¬ 
ing to the law of Scotland, he knows of no obligation to marry, 
followed by a copula, in consequence thereof, which can ac¬ 
cording to the law of Scotland be retracted by either party or 
by both. 

21. 22. To the twenty-first and twenty-second of tlie said ad¬ 
ditional Interrogatories this Respondent answereth and saith, 
that the constitution of marriage by promise and copula which 

does 
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HOOSHON ground of the passage already quoted from the Decretals, as well 
as repeated decisions of the courts in Scotland, the result of 
which is, that the presumption of present matrimonial consent 
at the moment of a copula permitted and enjoyed in consequence 
of a prior consent, admits not of being redargued by any proof, 
acknowledgment, discharge, dissent, or subsequent event what¬ 
ever ; but does ipso facto constitute marriage between the parties, 
incapable of dissolution by any meaps short of those which 
would have dissolved a marriage regularly and publicly solem¬ 
nized in facie ecclesia ;; that such events do not constitute a mere 
obligation to marry in favour of the woman, the validity of which 
is to depend on the fiiture actual celebration, appears to have 
been very early determined, as in the case of Younger, men¬ 
tioned bv Sir Thomas Craig in the nineteenth section, referred to 
in the llespondent’s answer to the first of said additional Interro¬ 
gatories ; likewise by the following subsequent decisions, sustain¬ 
ing declarators on such grounds after actual celebration had be¬ 
come impossible, in consequence of die death of the husband; in 
the case of Barclay against Napier, cited by Lord Stair,I3.1. Tit. 4. 
§ 6.; vide also Hope voce Husband and wife, and Kerse M. 8. 64 ; 
23d February 1714, Anderson against Wisheart, vide Forbes, 
M. S.; June 1730, Murray against Smith, vide Dictionary, vol. II. 
page 530, where it will be found that action was sustained after 
the death of the husband, though the particular mode of proof 
offered was rejected; 28tli July 1747, Campbell against Coch¬ 
rane, alias Kennedy, where action was sustained by the Commis¬ 
saries, and their judgment affirmed by the House of Lords, 
Falconer and Records and Appeal cases ; 18th November 1766, 
Agnes Johnston against Smiths; 13th November 1795, An¬ 
derson against Fullerton ; 28th November 1801, M* Gregor 
and Campbell against Campbell, in which last mentioned cases 
action was sustained, but the proof of marriage afterwards failed; 
20th January 1802, Crawford's Trustees against Hart, where 
the widow was successful; 4th M arch 1807, Elizabeth Walker 
against M'Adam's Trustees, where also the widow was suc- 
oessfuh That correct legal ideas upon this subject may be formed 
from the usual style of decrees of adherence on the ground of 
promise and copula, which does not ordain the defender to 
celebrate marriage, but finds facts, &c. proven relevant to 
infer marriage as having already taken place, and finds and de¬ 
clares the pursuer and defender married persons, and the De¬ 
fender lawful wife (or husband) to the pursuer, and ordains the 
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*3efender to adhere to the pursuer in all time to come. Tliat the 
right of action is not cut off or barred by a subsequent marriage 
of the defender with another, appears from the decisions in the 
cases of Pennycook and Grinton against Grinton and Graite, 
Where there was issue of both connections; and in those of 
Campbell against Cochrane or Kc nnedy already cited, and Inglis 
against Robertson, 23rd February 1785, in both of which action 
was sustained, though there was no issue of the first connection, 
and though the object of both was to set aside a marriage pub- 
licly avowed, of which there was issue reputed lawfiil, and 
which such action in the last-mentioned case proved ultimately 
successful: that such irregular proceedings do not confer a mere 
right of action on the injured woman, which she might renounce, 
abandon, or discharge, appears from the following decisions: 
the case cited by Stair, Book I. Tit. 4. § 6, from Nicholson dc 
Nuptiis: the case of Elizabeth Castlelaw against Agnew of 
Shenchan, being a declarator of marriage on the ground of pro¬ 
mise cum copuh, in which the defender produced *' a discharge 
“granted by the pursuer to the defender, of dale 25th No- 
“vember 1715, whereby the said pursuer granted her to have 
“ received from the said defender, full and complete payment of 
“all fees due to her for five years service, preceding Martinmas 
^‘1715; wherefore she dischai^ed the said defender of all fees 
“ due to her for the said service, and of all pretensions of mar- 
“riage that she could claim of the said defender;” the Commis¬ 
saries, the 15th August 1717, “found the promise of marriage, 
** with the posterior copula or concubitus libelled, relevant to 
“infer the conclusion of the libel, and probable by the de- 
“ fender's oath of verity, and found the discharge not sufficient to 
** elide the samevide Commissary Records, page 380; and 
although tlie case was afterwards most keenly contested, the 
justice of this interlocutor was not afterwards disputed in the 
Court of Session. So also in the case of Jean Campbell against 
Cochrane, it came out in evidence, tliat Mrs. Cochrane or Kennedy 
had not only acquiesced for twenty years in the deceased Cap¬ 
tain Campbell’s marriage with Jean Campbell, but had in pub¬ 
lic companies, during their cohabitation, herself addressed her 
in the character of Captain Campbell’s wife, acquiescing in the 
designation of widow Kennedy, repeatedly applied to herself by 
the individuals composing the same company, yet this was found 
to be no bar to her action, and the judgment of the Commis¬ 
saries was affirmed by the House of I^rds. Lastly, in the case 
of Pennycook and Grinton contra Grinton and Graite, Agnes 
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r 1?ennycook at first brought an action for inlying charges, and 
the damages due to her for debauching and leaving her, yet this 
was not found sufficient to bar her from prosecuting and suc¬ 
ceeding in a subsequent declarator, in which she was successful 
in establishing her own marriage and setting aside the subse¬ 
quently publicly avowed marriage with Gniite, of which too 
there had been issue. That from these authorities it follows, 
that the presumption of a present matrimonial consent tempore 
coitHs, when a previous promise had beenr given and accepted 
between the parties, cannot be traversed by any proof however 
strong and direct; that when the woman submitted to the man’s 
embraces, she did so, not intuitu matrimonii, or on the faith and 
belief that she thereby became his wife. That hence the Re¬ 
spondent is of opinion, that if the case stated in the libel now 
before hinr, rested only on the ground of a promise cum copula, 
instead of a mutual present consent with consummation, that 
it would constitute actual and indissoluble marriage between 
the parties. That as to the passage in Erskine alluded to in the 
interroeatory, the Respondent is of opinion that it is so far de¬ 
fective, that it does not state the presumption spoken of to be a 
prasumptio juris et de jure, not to be controverted by any evi¬ 
dence whatever. 

23. To the twenty-third of the said additional Interrogatories 
this Respondent answereth and saith, that the case here put 
has, so far as he knows, never been argued or determined in the 
courts in Scotland, and does not appear to ‘ the Re.spondent 
to have reference to the case originally put and spoken to by 
him. 

24. To the twenty-fourth of the said additional Interrogatories 

this Respondent answereth and sailh, that as his opinion does 

not, as has been seen, rot on the authoritv of Lord Stair alone. 

• * 

he deems it unnecessary to make any answer to this question, 
further than such as have been already given. 

25, 26. To the twenty-fifth and twenty-sixth of the said ad¬ 
ditional Interrogatories thi.s Respondent answereth and saith, 
that they have be^m already answered in .substance, he having 
atated an opinion, in which however he is aware that many lawyers 
may differ, from which it may be inferred that neither a regular 
contract of marriage in the usual style, nor the writings in process, 
would in his opinion be sufficient to constitute an irrevocable 
marriage, unless either actual celebration, habit and repute, or 
4 tamal copulation, had followed. 

27f To the twenty-seventh of the said additional Interrogatories 
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this Respondent answeretli and saith, that those exhibits are of 
such a nature, as if attended with either of the three circunistances 
mentioned in his answer to the two ininiediately jjreceding Inter¬ 
rogatories, would bar either party from retracting. 

28. To the iwcnty-eiglith of said additional Interrogatories this 
Rcsj)ondent answereth and saith, that the Plaintiff by the exhibit 
No. 2, providwl the handwriting thereof were acknowledged and 
proven, and a subsecpient and consc<|uent copula were also ac- 
knowletlged and proven, would, by the law of Scot land, have 
been found to have contracted the irKlissolnble Ijoiuls of matri- 
lno^^y with the defendant. That, IukI the plaintilf destroyed 
these writings, the defendant might have foiiiKh'd his action 
against tiie plaintitf on the counterjairt of the correspondence in 
his own hands; and if even these had failed, mlglif. have in¬ 
structed the (‘onsent by the plaintitf's oath, Jind tin; ct)j)ul.i pruut 
(Ic juie, nr by the j)laiiititr’s oath. 

2'). 'fo the twenty-ninth of the said additional Interrogatories 
this Respondent answereth and saith, that he cannot at thia 
moment reeolleet anv case, such as that referred to in this In- 

•r ' 

terrogatory ; as the case of Anderson against Fullerton, though 
action was there sustained in partie.idar circumstances, had it 
been sncecssful, it would not in the Respondent's apprehension 
have come up to the sjjirit of the Interrogatory. 

.'10. To tlie thirtielli of the said additional Jnferrogaiories this 
Res])oiKlent answereth and saith, that in liis aijprehension every 
cx'pression of deliberate and present mutual matrimonial con¬ 
sent, followed by coptda, (•oiisfitiifes niatriinoiis upon stronger 
and more incontrovertible ground;., well known to every lawyer, 
than any marriage constituted by promises <// fiiluro, liowevcf 
sc'.leinn, and tluaigh also followed by copula. 

81. To the thirty-first of the said additional Interrogatories 
this llespondeiil answereth and saith, that such second mar- 
ri.ai;e W’oiild be made void, because llie ptiur marriage being 
ctonplefe ami t.iiid by the law of .Scotland, no second marriage 
could be legal wliile the first remained imdissolvcd. 

That before taking leave t»f these .idditional Interrogatories 
this Respotident must, take the liberty to observe, th.U, in :tn- 
swering them he is conscious he may have commit led t\v(j errors : 
that he may have derogated from the dignity i>f his pn're'sion, 
in submitting to the toil and disgust of answering Interrogatories, 
which, considered as cross questions, are irregular in their struct¬ 
ure iind degrading by the insinuations they imply; and he may 
Ii.ave betrayed the best interests of the com! from whieb they 
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HoosHON law, to an English court of justice, is matter of fact, and as such 

to be established by evidence ; but the sources of the most le- 
gitiniate information may be stopped, if professional men, by 
consenting (for they cannot be compelled) to give information 
on a point of their own law, are to be teased and insulted by 
such cross Interrogatories as ought only to be addressed to wit¬ 
nesses suspected of a desire to disguise or conceal the truth. 
That out of respect for the persons by whose signature these 
additional Interrogatories have been sanctioned, and ignorant 
of the customs and usages of the courts in which they practise, 
he has given such answers as occurred to him; but as the 
same inducements do not occur in favor of the further addi- 
.tional Interrogatories, he declines making any answer whatever 
to them. 

11. IIODSIION CAY 


7tli August 1809. 


7th .luly 1809. 

N'Dja w ANDREW RAMSAY, Esjp of Whilehill, Advocate, aged 
\Ms w, sixty-seven years, a witness produced and sworn, depose^ and says, 

Eatt that he has practised its an Advocate before the Supreme (‘onrt of 

*- Session in Scotland, since 1763, and that he acted as one of the 
Commis.saries in the Commissary Court of Edinburgh, which is the 
Consistorial Court of Scotland, from 1774 till 1807 ; and further, 
to the eleventh article of the said libel he deposes and says, that 
he has attentively perused and considered the several exhibits 
annexed to the libel, and that marriage, by the law of Scotland 
may be constituted in several modes, without regular celebration 
by a clergyman. It may be formed by acknowledgment of the 
parties containing words de preEsenti, relevant by that law to infer 
marriage; by promise attended with copula betwixt the parties; 
and by acknowledgements in writing, clearly expressing the fact 
that a marriage had been formally contracted. Deposes, that he 
b clearly of opinion that in the present case, all of these grounds 
for^ionstitiiting marriage, by the law of Scotland, concur. There 
is nn acknowledgment by the partic.s, containing %vords de 
pmsenti, relevant by the law of Scotland to constitute a marriage. 
There is an acknowledgment in the letters of the defendant, by 
his signature as the plaintiff’s husband, and addressing her ns his 
wife, of his having formerly contracted a marriage with Miss 
.bdiauua Gordon the plaintiff. Deposes, that with regard to tlu; 
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third ground, viz. promise and copula, the promise is here proved 
by the writing of the defendant in No. 1. of the Exhibits, he is 
aho inclined to think from the letters of the defendant, that a 
copula has taken place betwixt the parties, and such is the impres¬ 
sion which a careful perusal of the letters of Mr. Dalrymple has 
made upon his own mind. But the Deponent does not see in 
these letters, any sufficient evidence of a copula, upon which 
alone the sentence of a judge, declaring a marriage, can rest. 
But he conceives that from the style of the letters, the copula, as 
by the laws of Scotland it is clearly probative by witnesses, may 
be proved in that manner; and he should think it rather prudent 
for the plaintiif to strengthen her cause by bringing such proof. 
At the same time he is clearly of opinion, that without such proof, 
the eleventh article of the libel is well founded; and he does not 
see in what manner it can be avoided or defeated by any defence 
on the part of the Defendant. 

ANDREW RAMSAY. 


Examined on Interrogatories. 

1. To the first of the said Interrogatories this Respondent 
an.swercth and saith, that he conceives that the law of Scotland, 
in regard to, the validity of irregular marriages, has been at all 
times the same, though not so definite or so well understood as 
it has been of late i)y some decisions in the C'onsistorial and 
Supreme Court. 

2. To the second of the said Interrogatories this Respondent 
answercth and saiih, that he has formed his opinion of what is 
the prcci.'^e law of Scotland at the present day regarding such 
marriages, from the Roman law, which is the common law ot 
Scotland; from the opinions of systematic writers. Lord Stair, 
Lor-' ihinkton, and Mr. Erskine ; and from the decisions of the 
proper Consistorial Court, which Itave either received the univer¬ 
sal approbation of the country, or have been afiirmed in the 
Supreme Court, and in the House of Lords. 

3. To the third of the said Interrogatories this Respomlent 
answercth and saith, that he considers a pnmiise of inarriaga 
followed by a copula, or consummation, as equivalent in its legal 
effects to a marriage regularly celebrated, and not merely binding 
the party making it to marry at some subsequent period. 

4. To the fourth of the said Interrogatories this Respondent 
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auswereth and that an irrevocable obligation on the part 
the man to marry a particular woman, when accepted of by .the 
woman, is binding in all cases on the said woman, so as to pre¬ 
vent her from contracting a marriage with another man posterior 
to such obligation. 

5. To the fifth of the said Interrogatories this Respondent an- 
swereth and saith, that a woman who has received an irrevocable 
obligation given by a man to marry her, is entitled to have her 
marriage declared by a decree of the proper court. The remain¬ 
ing part of the Interrogatory is too vague and indefinite to admit 
of a precise answer, but as relative to the situation of the parties, 
it has not suffered such alteration as to take away the woman's 
right to have the said marriage declared valid. 

6. In answer to the sixth of the said Interrogatories this Re- 
'spondent saith, that he conceives that the promise of a man to 
many' a particular woman, followed by a copula or consummation, 
taking place only in Scotland, will prevent the man from marry¬ 
ing another woman in England ; such promise and such consiim- 
nmtion will prevent the said man, although the said promise had 
not been previously insisted upon and declared binding at the wo¬ 
man’s instance in the proper court in Scotland, and although the 
man had, at the time of such promise and such copula, been in 
England and not possessed of any property or effects in Scotland. 

7. To the seventh of the said Interrogatories this Respondent 
answeretli and saith, that where a niun gives a declaration in writ¬ 
ing to a woman, whereby he declares her to' be his lawful wife,- 
such a dcclaratioui by the law of Scotland, constitutes a lawful 
marriage. 

8th. To the eighth of the said Interrogatories this Respondent 
unswerctli and saith, that the law of Scotland has distinguished 
betwixt a copula or consummation, antecedent or subsequent to 
the declaration mentioned in a former Interrogatory. The copula 
and declaration must be inseparably connected, or in other words 
must be cause and effect; a copula after such declaration wifi 
render the marriage complete, but a copula before it will not have 
the same legal effect, because when these two take place, the law 
of Scotland presumes that the copula has taken place in conse-- 
cjuencc of such dccliiration. The declaration and copula when 
thus made out, constitute a-marriage, and not merely an obliga¬ 
tion to marry. 

Q. To the ninth of the said Interrogatories this Respondent 
answereth and saith, that where a man gives a writing to a wo¬ 
man, acknowledging that he is her husbdnd, and the two parties 
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correspond with each other calling each other husband and wife, 
these facts by the law of Scotland will constitute a marriage, not 
merely an obligation to marry, unless it shall appear from real 
and undoubted evidence that no consummation had taken place 
between the parties, that they never had any serious intention of 
marriage, or that they have both resiled from it for reasons in 
which they both concurred. 

10. To the tenth of the said Interrogatories this Respondent 
auswereth and saith, that he conceives that in the case stated in 
the former Interrogatory, the legal effect of the declaration and 
correspondence will not be avoided, although either the man or the 
woman express their doubts as to their being completely married, 
and signify his or their resolutions to marry publicly, or although 
one or both shoidd express fears of being deserted by the other; 
because the mistakes or misconceptions of either of the parties,- 
or their visionary terrors, will not alter the status which has been 
before fixed unalterably by their own acts and deeds, and con¬ 
stituting a valid marriage, and not merely an obligation to marry. 

ANDREW RAMSAY. 

Examined on the additional and further additional Interrogatories 

TO all and each t)f the said additional, and further additional 
Interrogatories, this Respondent answercth and saitli, that in so for 
as they are pertinent and bear upon the case, they appear to him to 
be answered by the responses to tlie former Interrogatories, which 
in his opinion were framed with judgment, and a deliberate con¬ 
sideration of the tacts as appearing from the Exhibits referred to 
by the Plaintiff, and exhausted the question which is before the 
Court; and that these additional and further additional Interro¬ 
gatories, seem to be framed for the sole purpose of puzzling, per¬ 
plexing, and rendering the cause inextricable, by holding it forth 
as resting on subtle questions of law, and a variety of decisions 
in former cases of marriage, which appear to him totally inappli- 
tuible to the case in hand. That having already given his evidence 
in chief, and answeretj the Interrogatories put to him by the 
Defendant to the best of his ability, he does not consider it as 
any part of his duty to answer these additional and further addi¬ 
tional Interrogatories, because he conceives that he has fully dis¬ 
charged his duty as a witness and a counsel, by opinion and 
pointed responses to the former Interrogatories, which in his 
opinion contain whatever is material to the decision of the cause. 

ANDREW R.\MSAy. 
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On the Allegation and Exhibits given on behali^ of 
Mr. Dalrymple. 


31 St October 1810. 

JOHN CLERK Esq. of the city of Edinburgh, Advocate, 
and for some time his Majesty’s Solicitor General for 
Scotland, aged about fifty-three years, a Witness pro¬ 
duced and sworn, 

DEPOSES and says, That lie has practised as an Advocate be¬ 
fore the Supreme Court of Session in Scotland since the year 
1 785, and to the seventh article of the said Allegation, the De- 
” poiicnt having attentively and deliberately perused and considered 
the several articles of the said Allegation with the Exhibits an¬ 
nexed thereto, and also the Libel given in the said Cause on the 
part of Johanna Dalrymple the Promoter, and the original Exhi¬ 
bits, Nos. 1, 2, 10, and II, and the several original Letters an¬ 
nexed to the said Libel, he deposes and says. That in his opinion 
a person not having resided in Scotland otherwise than as being 
quartered there as a military officer, is nut through such residence 
a domiciled resident. That the laws and usages of Scotland ap¬ 
ply generally to persons actually resident within the country who 
contract marriages according to the methods and forms that 
would be binding upon the domiciled inhabitants, but that in 
cases where a marriage is alleged to have been contracted with¬ 
out having been solemnized in the face of the church, and the 
question depends upon evidence of consent to the matrimonial 
contract, persons who are not domiciled residents may be in a 
different situation from the domiciled inhabitants. There may be 
acknovvledgment.s or declarations of marriage intended merely as 
engagements to marry at some future period, or where the parties 
live together publicly, to give their connection a more decent 
and respectable appearance in the eyes of the world. Such cases 
occiir in Scotland, notwithstanding the danger to parties of being 
entangled in marriages without their consent by the law, which 
admits of private marriages without the marriage ceremony, the 
acknowledgments or appearances of marriage being taken as evi¬ 
dence of it: but the Deponent has been informed that in England, 
where private acknowledgments of marriage without the ceremony 
do not bind parties to the matrimonial contract, and consequently 
it is safer to pretend the connection of marriage where it does not 
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exiat, such pretended marriages are not unfrequently formed 
without an intention to marry, and particularly that this is a 
practice in the army. Thus when a regiment comes from Eng¬ 
land to be quartered in Scotland, the same habits continue among 
the officers and soldiers, who have women along with them who 
pass as their wives, though the connection is in reality of a more 
temporary nature. From this it should follow, that the same cir- 
cumstance.s that would infer consent to marriage in a domiciled 
inhabitant in Scotland, would in fact carry no such inference 
along with it against an English officer or soldier following the 
habits of his country. Thus, though it cannot be sjud that these 
persons while they remain in Scotland are not subject to the same 
law that applies to others, they have some advantage in weighing 
the evidence of consent to marry, where it is alleged that they 
have contracted private or irregular marriages. That the Depor 
nent is of opinion that the Paper-Writing, No. I, does not amount 
to or constitute a marriage, as it is in its form a mere promise. 
'J'he Letters annexed to the Libel do not amount to or constitute 
a marriage, but they may be considered ns important evidence in 
support of an allegation that a marriage had been contracted by 
the parties ; the Dejjonent does not, however, consider them to 
be decisive evidence. Some of them are written in Scotland and 
others in England; the Deponent cannot distinguish between 
these letters as to their effect in evidence from the place where 
they were written; a letter written in England may afford ma¬ 
terial evidence, bnt it would not constitute a marriage; and the 
letters written in Scotland have, in the Deponent’s opinion, no 
stronger effect than if they had been written in England. The 
Paper-Writiug, No. 11, seems to have been an envelope, and the 
words of it “ sacreed promises and engagements,” to which the 
parties appear to have put their initials, import that when it was 
Avritten there was no marriage between them, but only promises 
and engagements to marry. The Paper-Writing, No. 2, imports 
a mutual declaration of marriage by John Dalrymple and 
Johanna Gordon. If these declarations are in the handwriting of 
the parties, they afferd very important evidence in support of the 
Allegation that a marriage had been contracted between them; 
and laying out of consideration the acknowledgment to which 
there is the signature of “ J. Gordon,” if the previous declaration 
and signature is of the handwriting of Mr. Dalrymple, it is evi¬ 
dence against him of a very high nature that he had contracted a 
marriage with Miss Gordon. But the Deponent does not con¬ 
sider that the Fhper-Writing, No. 2, though of the handwriting 
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of the parties, amounts to or constitutes a marriage. It is onlyevi-' 
cicnce to jirove the fact that a marriage had been contracted between 
the parlies : Tt is not conclusive evidence, but only such as must 
be weighed along with the other circumstances of the case, and it 
will have more or less effect according to these circumstances. 
The Paper-writing, No. 10, contains a dechuration subscribed “ J. 
W. II. Dalrymple,” that Johanna Gordon is his lawfid wife, and 
that he shall acknowledge her as such the moment he has it in his 
]iower; and on the other hand, a promise by “ J. Gordon now J. 
Dalrymple” that nothing but the greatest necessity shsdl force 
her to declare this mtirringe. This Paper is also subscribed “Char¬ 
lotte Gordon, witness.” It imports little more than the Paper- 
Writing, No. 2 ; if the first |nirt of it i.s written and subscribeil 
by Mr. Diilrymplc, it is im|M)rtant evidence agaimst him to prove 
•the fact that a marriage had been contracted between the parties; 
but the Paper-writing does not amount to or constitute a mar¬ 
riage, it is only evidence which will have more or less effect ac¬ 
cording to the circumstances of the case; and upon the whole 
the Deponent is of opinion that the Paper-Writings, No. 1, No. 2, 
No. 10, and No. 11, and the Letters annexed to the Libel, do 
not amount to or constitute a niarrit^^e by the law of Scotland, 
tho\jgh if those parts of the writings bearing to be promises and 
declarations by Mr. Dalrymple are with the signatures of his hand¬ 
writing, they arc very important evidence against him to prove 
that a marriage had been contracted. The Deponent considers 
that in general such evidence is so strong, that it lays the oum 
jnoljtnuU upon the partj against whom it is brought, who may still, 
notwithstanding such writings, be able to show from other facts 
and circum.slances that no marriage was coiitracrcd. Put in 



Scotland, it is necessary 1o take notice that if .such a c;i.sc were to 
be tried in Scotland, the Deponent is of opinion that the interest 
of the wife wluim INIr. Dalrymple afterwards married in Englamt 
according to the rules of the church, would be considered, and 
she would l>e made a party to the j)rocecdiiig upon which the evi¬ 
dence adduced by Miss Gordon would be weighed, not only iis 
to its effect against Mr. Dalrymple, but as to its ellect against his 
wife, who would not be deprived of her but upon evidence 

competent and sufficient against her. And the; Deponent i.s of 
opinion that the Paj.U:r-writing» referred to would have had in the 
courts of Scotland a imicli greater elfect against Mr. Dalrymple, 
if he had retiiained unmarried, than they would have had in the 
i^Vie$tiou with him after his marriage in England. Tlic Deponent 
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liolds this opinion upon the general principles of the law of Scot¬ 
land, but he shall refer to two decided cases which tend to co»- 
drm it. In the case of Campbell against Cochrane, which is re- 
■|)orted in Falconer’s Collection, 28th July 1747, it was alleged 
that John Campbell of Carrick had made a private marriage with 
Magdalen Cochrane, and had afterwards married another lady ; 
after his death Magdalen Cochrane claimed the character of his 
widow; but as she had connived at the second marriage, the 
Court of Session. would not allow her to prove her allegations. 
Falconer's Report goes no further ; but it appears from appeal 
cases upon which the Uoiuse of Lords gave judgment, 31st Janu¬ 
ary 1753, that the decision of the Court of Session had been re¬ 
versed of consent in the House of Lords, and Magdalen Coch¬ 
rane was accordingly allowed to prove her case. The cause was 
decided against her upon the proof, and the judgment was affirmed, 
in the House of Lords, as appears from a copy of the judgment 
which the Deponent has seen upon one of these appeal cases. 
In the Deponent’s opinion, the evidence for Magdalen Cochrane 
would have been sufficient against Campbell the husband, but it 
was not sustained against the Lady whom he married publicly 
alter having made what was said to have been his first marriage. 
Vnd in another case, Napier against Napier, not reported, which 
wtis decided by the Court of Session about the year 1802, in which 
case the Deponent was employed as counsel, there was evidence, 
which, in the Deponent’s opinion, would have been sufficient to 
prove a first marriage again.st the man, but which however was 
not sustained against his family by a second wife. The man was 
a native of Scotland, and, as the Deponent believes, of Glasgow ; 
fie enlisted as a soldier at an early period of life, the first woman 
followed him, and it appeared from the evidence that she had 
lived with him as his wife along with*the regiment. In the present 
case l.lie Deponent is of opinion that the writings referred to, 
.supposing that they would have been sufficient evidence against 
Mr. D.ilrymple, ll he had remained unmarried, to prove that he 
had contracted a marriage with Miss Gordon, would not have 
been sufficient evidence in a question with Mr. Dairymple's wife, 
as a party in the proceeding, which would have taken place it the 
question had been tried in Scotland, to prove that a marriage 
had been previously contracted with Miss Gordon; so that accord¬ 
ing to the Deponent's opinion of the law of Scotland, the second 
narriage is a most important circumstance in considering the evi¬ 
dence of the first marriage. But the Deponent is further of opi¬ 
nion, that the letters and writings lose a great dealot their weight 
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from another circumstance* that though the import of the writ¬ 
ings is that the parties were married, yet the fact appears to hare 
been that no marriage ceremony was performed either in the face 
of the church, or privately between Uie parties. But the Depo¬ 
nent is of opinion, that according to the law of Scotland some¬ 
thing more is necessary* to the constitution of a marriage than 
mere declarations in writing that the parties are married; and 
though such writings may afford strong evidence that a marriage 
was contracted, they are not sufficient per se to constitute a mar¬ 
riage. If the parties trusted entirely to these writings, not merely 
for the evidence but for the formation or constitution of their 
marriage, the Deponent is of opinion that they' did not do that 

which was necessary’ bv the law of Scotland to constitute a mar- 
* * 

riage; and though they had consented to marry, they did not 
thereby become married persons, but only formed a contract from 
which either party tvas at liberty to resile or draw back as in the 
case of imperfect obligations. The Deponent holds this opinion 
upon the general principles of the law of Scotland which have 
been applied in various decided cases, and more particularly in 
the case of M'Lauchkmc against Dobson, 6th December 1796, 
reported in the Faculty Collection ; a decision which the Deponent 
has always regarded as of the highest authority. Tlie Deponent 
strongly rests upon the opinion delivered by the Lord Justice Clerk 
M'Queen upon that case. He believes it to be universally ac¬ 
knowledged by the profession, that the opinions of that judge arc 
of as much weight in questions of law ns the opinions of any 
other judge or lawyer that has appeared in Scotland. I’he Depo¬ 
nent has seen the notes of his opinion in the handwriting of the 
Honourable Henry Erskine, formerly Lord Advocate of Scotland, 
who was a counsel in the cause, and which are in these words- 
The case of M‘Lauchlane against Dobson new, but the law is 
“ old and settled; two facts admitted hinc indr, no celebration, no 
“ concubitus, nor promiscof marriage, followed by copula. <!!ontract 
“ as to land not binding till regularly executed, unless wliere res non 
“ sunt iniegrts ; a promise without copula, locus pcnitenticp, even 
** verbal consent He pnesenH admits penitentue. Form of ron- 
*• tracts contains express obligation to celebrate, till that done 
♦* either party may resile. Private consent is not the consensus 
“ the law looks to. It must be before a priest, or something equi- 
“ valem; they must take the oath of God to take each other; a 
present consent not followed with any thing may be mutually 
•* given up, but if so, it cannot be a marriage.” Further the De¬ 
ponent is of opinion that between a man and woman domiciled in 
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Scotland such promises, acknowledgments or declarations as are 
contained in the paper-writings and letters in this question, would 
not amount to or constitute a marriage, though the Paper-Writ¬ 
ing marked No. 10 had been signed in the presence of a witness 
competent by the law of Scotland to attest and prove the same, 
but that such writing would only be evidence of more or less 
weight according to circumstances, that a marriage had been con¬ 
tracted. And further, the Deponent is of opinion that if the pro¬ 
mises, acknowledgments, and declarations contained in the p^per- 
writings and letters already referred to, do not amount to or con¬ 
stitute a marriage, or do not, as evidence, along with the other 
evidence to be had in the case, prove that a marriage had been con¬ 
tracted between the parties, they cannot amount to more on the 
part of the man than an obligation to solemnize a marriage in the 
face of the church at some future time, provided he should be- 
duly called upon by the woman so to do, and there should be no 
legal impediment to the marriage. Deposes, that the most ob¬ 
vious view of these writings is that they contain admissions ex¬ 
press or implied in point of fact that the parties were actually 
married, and such admissions in the handwriting of Mr. Dal- 
rymple are evidence against him stronger or weaker according to 
the circumstances of the case, that the fact so admitted was con¬ 
sistent with the truth : but that the Paper-Writings, No. 2 and 
No. 10, may be considered as having been intended to make 
and constitute a marriage de prasenii ; and if these writings 
are sutficient evidence thiit such was the concurring intention of 
the parties when they were delivered, a question in law arises in 
which the Deponent has reason to believe that different and 
opposite opinions are entertained by Scottish lawyers. It is com¬ 
monly stated as a general rule of law, that marriage may be con¬ 
stituted by consent alone, and in arguments upon this subject it is 
commonly said, that consensus non concubitus facii matrimonium. 
The Deponent is of opinion, that in the application of these rules 
it must be understood that the consent intended by them means a 
consent to some habilis modus of constituting a marriage, which 
leaves the question behind, whether that which parties have con¬ 
sented to was a habilis modus or not. The Deponent is of opinion 
that the writing and delivering of the paper-wriungs in this case 
was not per se habilis modus of constituting marriage, and would 
not have had the effect of making a marriage between the parties^ 
even though the writings were to be considered as evidence that 
the parties had intended them for the purpose of constituting a 
marriage. But the Deponent believes that an opposite opinion is 
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entertained by some lawyers who hold, that as a marriage may 
be constituted by consent alone, any intelligible form of express¬ 
ing consent will make a marriage. This opinion seems to have 
had nuich influence with the court in the case of Walker agaiast 
M'Atlain, 4th March 1807, reported in the Faculty Collection. 
In that case the man declared the woman to be his wife before 
several witnesses, for the purpose, ns it appears, of constituting a 
marriage de prasenti ; in the course of the same day he shot 
himself with a ])istol, so that the marriage was left in nudis Jinihus 
contractus, no copula or cohabitation having followed it; this 
however w as sustained as a marriage by the court; the decision 
has since been appealed from to the House of Lords, and in the 
Deponent's opinion it wtis erroneous in law, in so far ns the 
declaration before Avitnesscs was sustained rehus integris as the 
constitution of a marriage, llie Lord President, Sir Ilay Camp¬ 
bell, whose opinion as a lawyer is of the greatest authority, was 
against the decision, and the appeal remains yet undetermined. 
The Deponent is further of opinion, that if the paper-writings 
now in question are not considered as evidence that it was the con¬ 
curring intention of the parties at the time to make and constitute 
a marriage de preesenti, by means of these writings, there cun be 
no doubt that they do not constitute a marriage, for the consenli 
necessary to the constitution of a marriage must be consent to a 
marriage de pra;senti by b(»th parties at the same time: if marriage 
is not completed at the moment, there is no marriage constituted 
by the suppposed act of consent: thus if a man were to 
write such declarations as those referred to, and were to send' 
them to a woman in a post letter, this would not constitute a 
marriage, though it would afford evidence that a marriage had 
antecedently been constituted. The Deponent thinks it is 
very clear that the writings created an obligation upon Mr. 
Dalryinple to marry Miss Gordon, but the question is whether 
they did nothing more. The Deponent is of opinion, that the 
words before the signature of .T. Dalrymple in the Paper-Writing, 
No. 2, are in suflicient form to express consent de prasenti to mar¬ 
riage, and so are the words before the signature of J. W. H. Dal¬ 
rymple in the Paper-Writing, No. 10, and that in so far there 
was a habilis mpdus of contracting a marriage. But though the 
words may be suflicient, the act of marriage may not be com¬ 
pleted. If the act of consent necessary to marriage is only in¬ 
choated or begun, without being completed, there is no marriage; 
and the Deponent is o'f opinion that the most direct expression 
of consent is not sufficient to make a marrie^e, unless the parties^ 
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either ceremony or consummation, and by mere verbal expres- ' 
sions of consent, yet if the words are not used eo intuity, of mak¬ 
ing and constituting a marriage de pnesenti, they are ineffectual, 
and the same is the case if the other party does not join in ex¬ 
pressing the consent to marriage de preesenti. The consent on 
botli sides ought to be unequivocally expressed, an'd at the same 
time ; and it seems to be necessary that it shall create a belief in 
both parties that they are actually njarried, and that no further 
ceremony is necessary to unite them; for though their mutual 
professions should be very strong, they may still think that some¬ 
thing more is necessary to constitute a marriage, as in the case 
of ar man and woman who propose to marrj% and previous to the 
ceremony sign their marriage settlements, which, in Scotland, 
usually contain words whereby the parties per verba de preesenti 
accept of one another as man and wife : the words are as strong 
as those employed by the parties in this case, and yet they do 
not consider themselves to be married. They have only signed 
their contract ot marriage, which is no more than an obligation, 
and both parties have it in their power to retract. The common 
clause in contracts of rnarri.tge to which the Deponent has alluded 
is in such words as the following, “ The said parties have accepted 
“ and do hereby accept of each other for lawful spouses, and 
“ they [u-omise to solemnize the bond of marriage with all con- 
“ venient speed, according to the rules of the church." The 
writing with this clause in it, though executed with great forma¬ 
lity in the presence of witnesses, and very frequently in the pre¬ 
sence of a number of their nearest relations, never was held to 
constitute a marriage ; the intent is only to create an obligation, 
and the writing has no further effect. For the same reason the cit¬ 
ings in this case may have no other effect than that of creating an 
t)bligation to marry, though they are obviously very different from 
coiniiion contracts of marriage, in executing which the parties 
never suppose that they are constituting a marriage. 

8. To the eighth article of the said Allegation he deposes and 
says, that in his opinion, supposing a murri^e had not been con¬ 
tracted by the parties, and that Mr. Dalrymple had only come 
under an obligation to marry Aliss Gordon, such obligation must 
necessarily have been defeated by his subsequent marriage, and 
could not operate so as to void the subsequent marriage. But 
oil the other hand, supposing a marriage had been contracted 

bet ween 


tilth er go through the marriage ceremony, or, after expressing 
their consent, complete the marriage by [consummation. And 
further, that supposing a marriage could be constituted without 
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between Mr. Dalrjmple and Miss Gordon, no omission or neglect 
on her part would void such previous marriage, and the sub^- 
quent marriage would be void and null. 

9. And to the ninth article of the said Allegation he deposes 
and says, that in his opinion, if the writings are of tfne hand* 
writing of Mr. Dalrymple, they are probative, without the attes.-. 
tation of witnesses : if they are not of his handwriting, but are 
subscribed by him, and this is admitted or proved, their effect 
may be doubtful; but the Deponent is of opinion that even in 
that case they would be probative as declarations or acknowledg¬ 
ments of a fact; for cxanijile, that the parties had been married: 
but they would not be probative as contracts or obligations, and 
the Deponent is of opinion that they would not be probative as 
agreements to marry de preeseuti. Further, the Deponent is of 
opinion, that the natural and lawful sister of the woman party 
may not be received as a witness in her behalf to prove contracts, 
acknowledgments, or agreements of the nature of the aforesaid 
Paper-Writings, as it was decided in the case of Dal/iel against 
Richmond, 10th July 1790, reported in the Faculty Collection, 
that the sister of a person in a declarator of marriage was inad¬ 
missible as a witness for her ; and though some older authorities 
are against that decision, the point thereby decided is now con¬ 
sidered as established law. Further, the Deponent is of opinion 
that by the laws of Scotland women are not habile witnesses to 
written instruments, and he is of opinion that the attestation of 
Charlotte Gordon adds nothing to the authenticity of the Paper- 
Writing, No. 10. 

JOHN CLERK. 

Examined on Interrogatories. 

1. To the first of these Interrogatories this Respondent de¬ 
poses and answereth, that in the csise put, the marriage would be 
effectual by the law of Scotland. 

2. To the second Interrogatory the Respondent deposes and 
answereth, that the question whether marriage may be constitut¬ 
ed between parties in Scotland by promise and subsequent co¬ 
pula, was decided in the affirmative in the case of Pennycook 
against Grinton and Graite, 15 Dec. 1752, reported in the Faculty 
Collection ;■ in reference to which case it is said by Lord Kaimes, 
in his Elucidations respecting the Law of Scotland, article 5, p. 39, 
that the judges were almost unanimious that a promise cum copuld 
makes a complete marriage ; and Mr. Erskinc in his Institutes, 

B. 1. 
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B. 1, tit. vi. § 4, lays down the doctrine in the strongest terms, 
that a copula subsequent to a promise of marriage constitutes 
marriage by the law of Scotland. But the Respondent is of 
opinion that there are very weifi^ity objections against the doc¬ 
trine, some of which are stated by Lord Kaimes, in the article 
of the Elucidations before mentioned; and the Respondent is of 
opinion that the doctrine was not allowed in the practice of the 
Scotch courts till the before-mentioned case of Pennycook. Pur- 
ther, if a case of the same nature were to occur now in Scotland, 
in which there had been a promise of marriage followed by a 
copula, and the woman had taken no legal measures to have the 
marriage declared, till after a second marriage in facie ecclesue 
between the man and another woman, the Respondent thinks it 
not altogether clear that the Scotch courts would annul such 
second marriage, though he is of opinion that they woidd annul it, 
out he should in such a case advise an appeal to the House of 
Lords against the judgment, with considerable expectations of 
success, upon what he considers to be the true principles of the 
law of Scotland. And the Respondent further deposes and 
answereth, that the question whether marriage may be consti¬ 
tuted between parties in Scotland by solemn, verbal, or written 
declaration of consent de prasentif with equal effect in point of 
validity as it may by a celebration in facie ecclesia, is not precisely 
settled by authorities and decisions; and the Respondent has 
already given his opinion upon this subject in his deposition in 
chief, ai^ the Respondent has also given his opinion as to the 
effect of the legal domicile or phice of residence of the parties in 
question as to the constitution of marriage within Scotland. 

3. To the third Interrogatory the Respondent deposes and 
answereth, that the marriages celebrated at Gretna Green, and 
other places in Scotland, between persons domiciled in England 
and recently arrived from that country, have generally been con¬ 
sidered as effectual marriages by the law of Scotland ; though 
the Respondent has frequently heard doubts expressed with re¬ 
gard to their validity. But this he considers to be a question 
rather in the law of England than in the law of Scotland, where 
the parties continue their domicile in England immediately after 
their marriage. If the parties were to reside in Scotland after 
their Gretna Green marriage, the case would resolve into that 
of a common irregular marriage. In the case of Wyche against 
Blount, 27 th .Tune 1801, it was substanUally found tliat a Gretna , 
Green marriage between English parties, , who had returned to 
England immediately after the celebration, was effectual. 
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4. To the fourth Inturrogatory the Respondeht deposes avd 
answereth in the negative. 

5. To the dfth Interrogatory the Respondent deposes and 
answereth in the affirmative as to the effect of a regular marriage 
celebrated in the face of the Scottish church ; and as to the re¬ 
mainder of the Interrogatory the Respondent deposes and an¬ 
swers, that he refers to his opinion already given. And further de¬ 
poses and answereth, that in his opinion, a Scottish woman and 
an English officer quartered with his regiment in Scotland, con¬ 
tracting an irregular marriage, iire subject to the same laws that 
apply to the domiciled inhabitants. 

6. To the sixth Interrogatory the Respondent deposes airtl 
answereth, that supposing a jwomise or obligation to marry fol¬ 
lowed by a copula, does, according Ui the law t)f Scotland, eon- 

■ stitute a marriage, he knows of no case in which the parties are 
absolutely bound to fidfil an obligation to marry. But on that 
supposition they may in all cases resile from such obligation, 
being liable only to a claim of damages for breach of engagement. 
But if, on the other hand, a promise or obligation to marry, fol¬ 
lowed by a copula, does not constitute a complete marriage, the 
Biespondent is of opinion that in such a case the ])arties, at 
least the man, could not resile from the obligation, altliough the 
effect of such obligation might be defeated by another marriage 
as a mid-impediment. 

7. To the seventh Interrogatory the Respondent deposes and 
answereth, that Lord Stairs Institutes is a work of very high au¬ 
thority in the law of Scotland, though some of the opinions con¬ 
tained in it are erroneous; and as to the doctritic laid down 
B. 1 . tit. iv. § 6, referred to in the Interrogatory, the Respondent 
deposes and answers, that he holds it to be correct under the li¬ 
mitations which will appear from former parts of his deposition, 
and that it has been recognized as the existing law of iScotlaml 
in some cases, apparently without limitation, but in other cases 
under limitations w'hich appear to confirm the opinions which 
the Respondent has already given npon this subject. 

8. To the eighth Interrogatory the Respondent deposes and 
answereth, that Erskine’s Institutes is one of the latest institu¬ 
tional works of authority on the law of Scotland, though some of 
the opinions contained in it are erroneous: and as to the doctrine 
therein laid down, B. 1. tit. vi. § 5, the Respondent is of opinion 
that it is not recognized ns the undoubted existing law of Scot¬ 
land ; that in the last edition which the Respondent hits seen of 
Erskine’s Institutes, published in 1805, there is a note which 
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seems to the Respondent to refer to the doctrine in Uiese words: 

From the later decisions of the court there is reason to doubt 
** if it can now be held as law, that the private decimations of 
** parties, even in writing, are per se equivalent to actual celebra- 
** tion of marriage.*' And the Respondent does for himself con* 
aider the doctrine to be incorrect, and he refers to fonqer parts 
of his deposition for his opinions with respect to it. 

9. To the ninth Interrogatory the Respondent deposes and 
answereth, that in his opinion the doctrine was recognized and 
allowed by the decision of the Court of Session, in the case of 
Taylor against Kello, 16th February 1786, but that decision was 
reversed in the House of Lords, and though the reversal was upon 
special grounds, for which the Respondent refers to the terms 
of the judgment, he does not consider that the doctrine was 
thereby recognized: Further deposes and answereth, that in his 
opinion the doctrine was not recognized by the decision of the 
Court of Session in the case oflnglis agtunst Robertson, 3 March 
1786, as it appears to the Respondent, though die report in the 
Faculty Collecbon wants precision, that it was a case of long 
intercourse during which the parties had carnal communication, 
and it is said that the Defender in his defence did not deny con* 
cupitus i and upon the whole, the Respondent tlunks that the 
decision does not apply to the doctrine of Mr. Ersldne, cited in 
the eighth Interrogatory: Further deposes and answereth, that 
his information with respect to the case Callender agunst Boyd, 
decided in 1801, but which does not appear to have been re* 
ported, b so slight that he does not think himself entitled to 
give any opinion upon that decision as an authority: Further 
deposes and answereth, that the decision in the case of Edmond- 
stone against Cochrane, 15th May 1804, does not recognize the 
doctrine, as that was a case in which a copula followed the obli¬ 
gation to marry, or declaration of marriage; and though it b 
stated in the report that the Court in general held that a written 
acknowledgment de prasenti was sufficient to constitute mar¬ 
riage, and the Interlocutor of the Lord Ordinary which the Court 
adhered to, apparently rests upon the consmit of parties to con¬ 
stitute a marriage de preesenti without referring to the copub; 
yet the Respondent without other information respecting the case 
than what b contained in the report, cannot suppose tliat the 
Court overlooked the very material circumstance of the copula, 
which would have been sufficient with a bare prombe to bind the 
man to marriage, even although it were to be supposed that a 
declaration of marriage de pragenti did not constitute a complete 
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marriage, or that a promise of marriage with a subsequent copulu 
did not constitute a complete marriage; but in either case that 
,the obligation was by the subsequent copula rendered so binding 
as that the man could not resile from it, though if there had been 
a medium impedimentum it might have been defeated; but upon 
the evidence of the report the Respondent is of opinion that it is 
at least highly probable that some such general doctrine as that 
laid down by Mr. Erskine in the eighth Interrogatory was on that 
occasion laid down by the judges. 

10. To the tenth Interrogatory the Respondent deposes and 
answereth, that as to the effect of solemn written declarations of 
consent de pnesenti to marriage, he refers to what he has already 
deposed to ; and as to the reversal of the judgment in Taylor 
‘ against Kello, by the House of Lords, he is at a loss to find any 
general declaration of law expressed or implied in the judgment, 
further than what may be implied in its being found that mutual 
express declarations and acknowledgments of marriage in writ¬ 
ing were ineffectual to constitute a marriage, in the circumstances 
of that case, wherein it appeared to the House of Lords that the 
parties did not intend or understand the writings as a final agree¬ 
ment, nor was it so intended or understood that they had thereby 
contracted the state of matrimony, or the relation of husband and 
wife from the date thereof. The facts stated in the report of the 
case in the Faculty Collection, and in the Appeal Cases which 
were before the House of Lords, leave it uncertain what will be 
sufficient in the circumstances of a case as a ground for finding 
that the most direct and unequivocal declaration of marriage in 
writing was not a final agreement, nor so intended, or understood 
that the parties had thereby contracted the state of matrimony or 
the relation of husband and wife from the date thereof: but the 
Respondent is of opinion that unless it had been held in that case 
by the House of Lords, that the mutual declarations of marriage 
were not sufficient to prove the constitution of a marriage without 
consummation, or without something further done by the parties 
in pursuance of the agreement thereby declared, the judgment 
would not be consistent with any hypothesis he is acquainted 
with as to the law of Scotland with respect to marriage, and this 
opinion he has formed upon considering the facts of that case as 
Aey are stated in the report of the Faculty Collection and in the 
Appeal Cases. 

11. To the eleventh Interrogatory the Respondent deposes 
and answereth, that he refers to the former parts of his deposition 
upon the subject of tl^ Interrogatory. 
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12. To the twelfth loterrogatory the Respondent deposes 
end answereth, that be is of opinion that it was decided in the 
case of M'Adam against M'Adam» 4th March 1807i that a verbal 
declaration of marriage made before mtnesses, was sufficient to 
constitute a marriage, but the Deponent never heard of any other 
case, in which, according to his opinion, it was decided that a 
bare declaration of marriage without the ceremony of marriage 
performed by a clergyman, or by some person taking upon him 
the functions of a clergyman, was, while matters remuned entire 
and in mdis ^nibus contractus, sufficient to constitute a marri^e; 
and the Respondent refers to what he has already deposed with 
respect to the case of M‘Adam against M'Adam: And further 
deposes and answereth, that in his opinion the various writings 
annexed to the Libel in the present case, though they contain in . 
words, sufficiently lull and explicit declarations of consent de 
prasenti to marriage, and declarations as full and explidt as in the 
case of M'Adam; yet he is of opinion that in the case of M'Adam 
the declaration of marriage was attended with an apparent in« 
tention of immediate publication of the contract and acknowledg¬ 
ments to the world by the man or the woman as his wife, which, 
on the supposition that marriage may be perfected by mere con¬ 
sent, expressed by the parties, makes that a stronger case than the 
present, in which the expression of mere consent given by the 
parties was not attended with such acts, showing that it was 
their immediate intention to contract the state of matrimony. 

13. To the thirteenth Interrogatory the Respondent deposes 
and answereth, that written declarations of marriage have not, so 
far as he knows, been enumerated by lawyers among the writings 
to which the solemnities of formal deeds arc necessarily required 
by the law of Scotlandj and the Respondent refers to a former 
part of his deposition upon this subject; and the Respondent 
further deposes and answereth, that he does not recollect of any 
case in which a writing was sustained as proof that a marriage had 
been contracted between the parties, where such writing would 
not have been probative according to the law of Scotland, in the 
case of any other contract or obligation. 

14. To the fourteenth Interrogatory this Respondent deposes 
and answereth, that in a question of personal obligation the 
want of the solemnities required by law h of no consequence 
where the party judicially admitted that he wrote, signed, and 

, delivered the writing, but where the party only signed the 
wriung, and did' not write it with his own hand, it is void and 
null without the solemnities where matters art entire and ta 
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nudii Jinihus contractus. The Respondent does not know that 
the point has occurred in a question of marriage where matters 
are not entire, but where some consideration has been given or 
something has been done by the obligee upon the faith of the 
deed, whereby his condition is rendered worse: the party who 
has signed the deed is bound by it, though it want the solemnities, 
and though he did not write the deed. 

15, 16. To the fifteenth and sixteenth Interrogatories this 
Respondent deposes and answereth, that he refers to former parts 
of his deposition upon these subjects. 

17. To the seventeenth Interrogatory the Respondent deposes 
and answereth, that the decision in the case of Pennycook 
against Grinton, 15th December 1752, determined that under 
the circumstances of that case the second marriage was null and 
void, and the Respondent is of opinion that this ought to be con¬ 
sidered as a decision, that a promise of marriage with a subsequent 
copula does constitute a marriage to the effect of voiding any after 
marriage. And although Lord Kaimes seems to think that the 
irregularity of the second marriage in that case, so far as it pro¬ 
ceeded without proclamation of banns, had weight ivvith the 
judges: and seems to think that in a case where the banns of the 
second marriage have been regularly proclaimed, the second 
marriage would not be voided on the ground of a former connec¬ 
tion in which there had been a promise of marriage cum coputd- 
The Respondent is of opinion that there is no material distinc¬ 
tion between the two ca.ses, for the second was a valid marriage 
without proclamation of banns, and if so it could not be voided 
but by a previous marriage; and if there was a previous marriage 
the second must have been voided whether it was regular or not. 
And the Respondent refers to a former part of his deposition in 
regard to the case of Pennycook against Grinton, and with regard 
to the effect of a promise of marriage when followed by a 
copula. And the Respondent further deposes and answereth, 
that excepting in the cade of Pennycook against Grinton, he does 
not know that the question ever was decided whether a promise 
of marriage given by a man to one woman and a subsequent 
copula with her, was sufficient to void an after marriage betwixt 
him and another woman. But the Respondent finds in Kilkerran’s 
decisions or reports, which is a book of authority, p. 488, a 
reference to two cases firom which it appears to the Respondent, 
that according to the opinion of the author, and according to the 
opinions which prevailed when those cases occurred, a promise of 
marriage with a subsequent copida did not constitute a marriage: 
KUkerran’s report, in which the reference is made, is of the case 
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of Linning against Hamilton, decided 1st December 1749: This 
was an action of damages at the instance of a woman against a 
man for seduction or stuprum frauduUntum : The author says, It 
was admitted that action might nevertheless lie ex dolot had any 
fraud or deceit been used, and which was said to be the 
case in the only two decisions that are to be found upon record on 
this point, viz. Kcr contra Hyslop, in 1696, and Castlelaw contra 
Agnew of Shenchan, as in both there was a promise of marriage; 
though in Ker s case Hyslop the man had in the interim married 
another, and so could notrbe decerned to adhere ; and in Castle- 
laws case the adherence was not insisted on^by her, and Shenchan 
was rather willing to pay the 2001. sterling, which the Commis¬ 
saries hsul decreed, and so the adherence, which is the proper 
decerniture on promises of marriage and subsequent copula, was 
in effect passed from by consent of parties.’* The case of Ker 
against Hyslop is reported by Fountainhall, vol. i. p. 728, and 
appears to have been decided on I5th July 1696; but the Respon¬ 
dent has obtained no further information respecting the case of 
Agnew. 

JOHN CLERK. 
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Additional Interrogatories. 

1. To the first of these additional Interrogatories the Respon¬ 
dent deposes and answereth, that he is of counsel for the Defen¬ 
dant Mr. Dalrymple in this Cause, and has been professionally 
employed by him in conducting his defence, and that according 
to the best of his recollection since its first commencement. 

2. To the second additional Interrogatory the Respondent 
deposes and answereth, that he gave his advice and assistance in 
preparing and framing the cross Interrogatories, on which the 
witnesses, produced for the Plaintiff, were examined in summer 
and autumn 1809, and according to the best of his recollection, 
he prepared some part of diese Interrogatories, though he did not 
finsdly adjust or prepare them in whole. 

3. To the third additional Interrogatory the Respondent de- 
looses and answers in the affirmative. 

4. To the fourth additional Interrogatory the Respondent de¬ 
poses and answers, that he did advise the plea, that the Plaintiffs 
suit is barred by the Defendant’s subsequent marriage with Miss 
Manners, and that he suggested that plea, though he does not 

h 3 recollect 



118 


APPENDIX. 


JOHN 

CLERK. 

Esa. 


DAVID 

CATHCART, 

ESO. 


recollect whether he was the first or only person'that suggested it 
or not; and that he does not recollect whether he took it for 
granted, that the Plaintiff was in the perfect knowledge, that the 
Defendant had returned to Britain, and of his courtship of and 
intended marriage with Miss Manners, and rather thinks he did 
not take these circumstances for granted, or that they were much 
in his contemplation. 

5. To the fifth additional Interrogatory this Respondent de¬ 
poses and answers, that supposing the Plaintiff neither knew of 
the Defendant’s return to Britain, but was induced to believe 
he was abroad, nor of his intended marriage with Miss Man¬ 
ners until it had actuallv take place, his opinion as to the 
present suit being barred by the subsequent marriage would be 
the same, that it is on the supposition that the Plaintiff was ac¬ 
quainted with these circumstances. 


JOHN CLERK. 


13th November 1810. 

DAVID CATHCART, Esq. of the city of Edinburgh, 
Advocate, aged forty-six years, a Witness produced and 
sworn. 

DEPOSES, that he has practised as an Advocate before the 
Court of Session in Scotland, since the year 1785, and to the 
seventh article of the said Allegation, the Deponent having atten¬ 
tively and deliberately perused and considered the several articles 
of the said Allegation with the Exhibits annexed thereto, and 
also the libel given in the said cause on the part of Johanna 
Dalrymple, the promoter, and the original exhibits marked No. 
1, 2,10, and 11, and the several original letters annexed to the said 
libel, he deposes and says, that he conceives a person domiciled 
in England does not become domiciled in Scotland who comes 
there without any will of his own, in consequence of orders with 
a marching regiment, and merely remains there with his regiment. 
As to succession the Deponent holds it clear that his domicile was 
not changed, although from his accidental residence his conduct 
must be subject to, and regulated by the law of Scotland while 
he resides there. The Deponent can entertain no doubt that 
such a person could lawfully contract a marriage according to 
the law of Scotland, but he thinks that in establishing a private 
marriage, the courts here in such a case would require much 
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stronger evidence than might be sufficient to establish a marriaga 
betwixt natives of this countiy, and be conceives that it would 
enter deeply^ into the consideration of the courts of this country, 
in determining a question of this kind, that the young man 
who granted the writings founded on, was not domiciled in this 
country, was a minor, incapable of entering into such a contract 
in England where he was domiciled; and they would attentively 
consider whether the words or expressions from which his con¬ 
sent to marriage was inferred, were of that nature and form, so 
as to leave no possibility of doubt as to his solemn intention 
to contract marriage, especially if matters remained entire: The 
Deponent is of opinion, that between a man and a woman domicil¬ 
ed in Scotland, according to the law of Scotland such persons never 
having had carnal copulation together, upon the iaith of, or subse¬ 
quent to any promise, acknowledgment, or declaration of marriage, 
and they never having lived or cohabited together as husband and 
wife, or been reputed as such, by their relations, neighbours or ac¬ 
quaintances and others, such pretended promise, acknowledgment, 
or declaration as are contained in the writings marked No. 1, 2, 
10 and 11, and the letters annexed to the libel, although the 
same had been preceded by a carnal copulation, do not amount to 
or constitute a valid or effectual marriage l^ally binding on either 
of the said parties; and matters being entire, he apprehends it 
was in the power of either of them to resile. The Deponent will 
explain what he understands to be the law of Scotland with re¬ 
gard to marriage. By our ancient law, and by the canons of 
the church of Scotland, vide Canons of the Church of Scotland in 
1242, published by Lord Hules, celebration of marriage in facie 
ecclesia was indispensable. This unquestionably continued to be 
the law of Scotland till the Reformation, when marriage continued 
to be celebrated by clergymen who had been deprived of their 
functions. The difficulty of proving solemnization at a great 
distance of time, gave rise to the Statute 1503, ch. 77, which 
introduced a presumption that if the marriage had not been ob¬ 
jected to in the life-time of the man, it should be sufficient to 
obtain possession of the terce, that the woman was by habit and re¬ 
pute the man's lawful wife during his life-time. ** By and while 
it be clearly decerned and sentence given that she was not his 
lawful wife." It is clear, therefore, that cohabitation as man and 
wife was not held as sufficient to constitute marriage, it was only 
held to afford a presumption that a marriage had been solemnized 
between the parties, unless the contrary had been proved, vide 
Sir George Mackenzie’s observations, p. 114. 
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DAVID In the same way, the Act 1551, ch. 19, Aqent ]^gamy, de* 
^ATJigART, monatrates, that a marriage could only be constituted by celebra¬ 
tion in facie ecclesia. The law, therefore, had no idea of any 
** other marriage, and Sir George Mackenzie remarks, marriage is 
contracted with us, per hieralugiam, or benedictionem ecclesia et 
ante coitum. In the same way after the Reformation, although 
marriage was no longer a sacrament, yet celebration by a Minister 
after the proclamation of banns was held to be essentially requi¬ 
site: This is established by the first book of discipline in i560, 
(vide Archbishop Spotbswood’s Church History, b.i. p. 172), by 
the directory of worship, in 1643, by the Acts 6 and 7 of 
Assembly 1690, and Act 15 of Assembly 1715 ; in short, the whole 
of our Statutes not only hold the solemnization of a marriage by 
a Clergyman as necessary, but punish with severity Clergymen 
hot authorised by the church as then established, who should 
attempt to celebrate marriage. By the statute 1641, ch. 8, re¬ 
vised by Statute 1661, ch. 34, it was enacted that whoever shall 
marry in a clandestine way, or procure themselves to be married 
by Jesuits, Priests, or any others not authorised by the kirk, 
shall be imprisoned for three months and shall pay very high 
fines, and that the celebrator of such marriage shall be ba¬ 
nished the kingdom, never to return therein, under the pain of 
death. 

At the time these Statutes passed, no idea had ever been 
entertained that persons declaring their consent to marry de 
prasentif was as effectual a marrii^e as could be celebrated by a 
Clergyman, without any thing whatever having followed upon it; 
such a declaration might afterwards produce that effect by con¬ 
summation and cohabitation as man and wife, either in virtue of 
the Statute 1503, which secured her terce to the widow, who had 
cohabited with and lived with her husband as his wife, without 
their marriage being challenged during his life; or from matters 
not being entire, the one party might have a claim upon the other 
to solemnize marriage, and which might be enforced by the 
Commissary Court, according to a case stated by Craig, lib. ii. 
dieg. 18 and 29. By. the Statute 1698, ch. 6, it was enacted that 
persons clandestinely or irregularly married, contrary to the Act 
1661, shall be obliged to declare the name of the person who. 
celebrated the same, and of the witnesses, under a very heavy 
penalty and imprisonment, and the celebrator u declared to be 
liable to be summarily seized, and to be punished by perpetual 
banishment, and such peeunial or corporal pains as the privy 
council should think fit. These .Statutes, therefore, appear aK 
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toge^cr absurd* if celebration by a. clergyman* or by tome one oivtir 
assuming the functions of that office* had not been concdved catbcaikt, 
necessary to constitute marriage by the law of Scotland; and the 
Deponent is not acqusunted with a single instence in which it 
has been ultiniately decided^ in Scotland, that the bare dedara* 
tion of parties without celebration* rebus iniegris, eirer had the 
effect of constituting marriage, unless the case of M*Admn against 
M*Adam, (14th March 1807*) in which a great difference of opi¬ 
nion prevailed in the Court of Session* shall be held as of this 
description* but that case is not yet finally decided* being under ap¬ 
peal* and is totally different from this* as there Mr. M*Adani having 
lived with a woman by whom he had two children, snmmoned 
all his servants* and taking her by the hand in their presence* 
declared her his lawful wife* and the children his lawful children, 
and to which the lady seemed to assent* and was congratulated 
upon the marriage by many persons, and in the course of the 
same day. Mr. M*Adam shot himself. Here there was a public 
declaration of marriage de prasenti before a number of witnesses, 
which rendered it public and notorious* and he had never resiled 
from that declaration of marriage; whereas* in the present case; 
according to the statement g^ven, the writings founded on were 
altogether latent and known to no person but themselves* and 
were solely in the custody of the lady. The Deponent apprehends 
that many cases have occurred in Scotland where the acknowledg¬ 
ments or declarations of marriage by the parties were stronger 
than those made use of in this case* and where* from their having 
been no cohabitation afterwards as man and wife, these declara¬ 
tions in words de prasenti were not held sufficient to consti¬ 
tute marriage* that is to say, that until cohabitation had barred 
the power of resiling* each of the parties m^ht resile. In the 
case of M^Lauchlane against Dobson, (6th Dec. 1796* Supple¬ 
ment to,Dictionary) a long correspondence by letters* in which 
the parties styled each other husband and wife, followed by a 
verbal declaration of marriage before witnesses* was held insuffi¬ 
cient to constitute a marriage where there was no consummation ; 
for although in this country there are no precise forms which are 
indispensable in the solemnizaUon of marriage, yet rebus integris 
it can only be constituted by a consent adhibited in the presence 
of a clergyman* or in some other solemn mode equivalent to 
actual celebration. In that case at least thirty letters had been 
written by Dobson to the lady, addressed to her as his wife, and 
subscribed her affectionate husband* and he had even written 
letters to her mother and sifter* addressed to the first in the cha¬ 
racter 
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rBcter of hia mother-in-law, and the latter hia sister; the lad^ 
' had in the same manner subscribed herself his affectionate wife, 
and even bjr the name of Helena Dobson; and at a meeting of her 
relations Dobson did there publicly acknowledge and declare Hele¬ 
na M*Lauchlanc to be his married wife, and she on her part de¬ 
clared him her lawful husband : although the Commissaries in an 
action •at the instance of the lady t^nst Dobson, declared the 
marriage, yet the Court of Session altered that judgment. In that 
case it was expressly laid down by Lord Justice Clerk M'Queen, 
(cerUunly one of the highest authorities upon the law of Scotland) 
** that consent de prmenti admits penitentim ; private consent 
** is not the consent the law alludes to, it must be before a priest 
** or something equivalent, they must take the oath of God to each 
other, a present consent not followed with any thing may be 
“ given up, but if so, it cannot be a marriage.” And this reason¬ 
ing had great weight with the bench. In the caseofIM'Innes 
agmnst More, the declaration of marriagq, which was by a holo¬ 
graph writing in words de preesenti, f20th Dec. 1781), was found 
not to be sutiicient to constitute marriage. The decree of the 
House of Lords declared, that the written acknowledgment is 
** not sufficient proof of any marriage having passed betwixt the 
** pursuer and defender." In that case, a consent or declaration 
of marriage de prasenti was established, but this was not found 
sufficient to prevent More from resiling, as matters were entire 
from that period, no cohabitation having taken place. In the 
case of Taylor agmnst Kello (16th February 1786), the parties 
had interchanged and delivered to each other mutual missives in 
the follomng terms : ** I hereby solemnly declare you, Patrick 

Taylor, in Birkenshaw, my just and lawful husband, and remain 
your affectionate wife, Agnes Kello.” There was thus the most 
complete legal evidence of mutual declarations of marriage de 
prasenti. The Commissaries found this to be a marriage; the 
Court of Session conhrmed the judgment, but it was afterwards 
reversed upon appeal: no doubt different cases might be men¬ 
tioned, where similar writings have been held sufficient to con¬ 
stitute a marriage,' but then jn all these cases consummation or 
cohabitation as man and wife had followed. Thus in the case of 
M‘Kie against Ferguson, 1782, both parties in the presence of 
witnesses declared before God and man, that they took each 
other for man and wife, and they accordingly undressed and 
went to bed, where they remained nudus cum nuddt with the 
door locked for a considerable time; the Commissaries, 4 th Jan. 
1780, “found facts, circumstances, and qualifications proven, 

“ sufficient 
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** sufficient to infer a marriage betwixt the parties,” and this oavio 
J udgment was confirmed. In the same way in the case of cathgabt, 
Cochrane against Edmonstone, (1802), although there was a 
private declaration of marnage in words de prasentif yet Uiis was — 
also followed by consummation, as Edmonstone admitted that he 
slept with the lady the night after he had given her t^ letter, 
and their cohabitation as man and wife continued for some time 
afterwards. Further, all contracts of marriage which are sub¬ 
scribed in the most solemn and formal manner, contain a consent 
de prasentif the parties thereby ** accept and take each other 
** for lawful spouses,” with an after declaration to solemnize the 
marriage in fitce of the church. Yet it has always been held, that 
these declarations of marriage made de prcesenti do not constitute 
marriage, but that it is in the power of either of the parties to' 
resile; and oven when this solemn contract was fortified by 
penalties, it has been found that there was still a power of 
resiling, rebus integrisy 25th Jan. 1715, Young against Irvine and 
Anderson. Although Lord Stair has not treated of this subject 
with his usual accuracy, yet the Deponent does not consider hb 
Lordship’s opinion as decidedly contrary to what he the Deponent 
has above ventured to state, for although Lord Stair, b. i. t. 4, 
seems to think that the public solemnization of marriage though 
enjoined by the law is not essential, and takes notice of the dis> 
tlnction betwixt public and private, or clandestine marriages; yet, 
when he comes to specify how a private or clandestine marriage 
is constituted, he refers to cohabitation, and being commonly 
reputed man and wife, which he observes, validates the marriage, 
and gives the wife right to her terce, by the Statute 1503, ch. 77, 
and he also refers to a contract of marriage found valid, though the 
marriage was never solemnized, and to a similar case in which the 
contract of marriage was found valid, and the man obliged to 
solemnize the marriage, seeing he had procreated children with 
the woman, and by his writings had acknowledged he had married 
her ; all this seems to the Deponent to confirm the opinion that 
rebm integris, a contract or declaration of marriage may be resiled 
from; his Lordship has indeed said, upon the authority of the 
canon law, that consensus non coitus facit matrimonium ; this is 
certainly true, it is not the coitus that makes the marriage, 
but the consent must be expressed in the regular way the 
law requires, by solemnization, and if is not so expressed, 
the court must judge whether by facts and circumstances, the 
alleged consent has been carried into effect, and will not 
give it greater weight than the declaration of parties de 
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DAVID pnesMti in a regular contract of marriage, that they accept 
CATBCAETy of each other as husband and wife, and that they will afterwards 
cohabit as married persons, or celebrate the marriage with their 
first conveniency. As to the writings No. 2, and 10, they are 
stated in the envelope to be sacred promises and engagements, 
which demonstrates the opinion of the parties that further cele- 
bration^as to take place; and in the writing No. 10, Mr.Dal- 
rymple says, ** and as such 1 shall acknowledge her the moment 
** it is in my power," and Miss Gordon declares ** that nothing but 
“ necessity shall ever force me to declare this marriage,” which 
seems also to imply that something farther was to be done. And 
therefore, even according to this view, the Deponent conceives 
either party may have the power of resiling while matters are en¬ 
tire. But if parties have acted upon the faith of it by consum¬ 
mation or cohabitation, this, as in every other agreement, must 
bar pemtentUit and must of course render the consent of equal 
effect as if given in facie ecclesue, Mr. Erskine’s doctrine is more 
unfavourable to the opinion the Deponent has formed. He has 
referred to no authority where the private consent of parties by 
words de prasenti has been found sufficient to constitute marriage 
by the mere emission of words or by a writing, either consum- ^ 
madon or cohabitation having followed upon it. The Deponent 
has already said, that he can find no such case; and the three cases 
which have been decided since Mr. Erskine’s Insdtute was writ¬ 
ten, viz. M'Lauchlane, MTnnes, and Taylor, in all of which the 
most express words de prasenti are made use of, seem to the De¬ 
ponent to be sufficiently strong to shake the opinion of Mr. 
Erskine unsupported by any authority whatever. Besides, about 
the very time that Mr. Erskine wrote his book, a most learned 
and able Judge bad formed a decidedly contrary opinion, which 
has been published in his Elucidations respecting the law of Scot¬ 
land, and which appears to the Iteponent entitled to very great 
weight, vide Kaime’s Elucidations, article 5. The Deponent ap¬ 
prehends that the consent or acknowledgement de prasenti may 
be proved by witnesses, or it may be proved by writing, and it 
will be equally effectual whether it be proved in the one way or 
the other. If proved by writing, it should be by a holograph 
writing, or by a writing attested before two unexceptionable wit¬ 
nesses. The Writing No. 10 is neither the better nor worse of 
“ Charlotte Gordon, witnessa woman cannot be an instnimen- 
tary witness; and on account of her being the sister of one of the 
parties, she could not be examined on her part; vide 10th July, 
1790, Dalziel against Richardson. 
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8. To the eighth article of the said All^;ation, the Deponent 
is humbly of opinion and says, that by the general law, usages, 
and customs of Scotland, the Writings there mentioned and al¬ 
luded to do not amount to more than an obligation to solemnize 
a marriage in the face of the church at some future period, pro¬ 
vided either party should be duly called upon so to do, and there 
should be no legal impediment to the sdd marriage; aijd if the 
woman shall afterwards be aware, or have just grounds to pre¬ 
sume that it is not the intention of the man to proceed to the 
solemnization of the marriage in pursuance thereof, and in parti¬ 
cular shall have knowledge or credible information that he is about 
to solemnize nuirriage with another person, and thereupon shall 
omit or neglect to call upon him to proceed to the solemnization 
and completion of that marriage in pursuance of such obligation, 
and to institute legal proceedings for giving effect thereto, and 
the man shall accordingly without objection or interruption in due 
and legal form solemnize marriage with another person, then such 
obligation to marry as is contained in the said papers or any of 
them, cannot operate to render void the subsequent marriage so 
duly and lawfully solemnized. If a legal marrii^ has taken 
place, then any posterior marriage of one of the parties must be 
null. No doubt in the case of Pennycook against Grinton, 15th 
December 1752, it was found tliat a promise of marriage fol¬ 
lowed with a copula makes a lawful marriage, and that an affer- 
marriage of one of the parties was void. Lord Kaimes has most 
justly questioned tlie authority of this judgment, and seems to 
think it must have had great weight, with the court, that procla¬ 
mation of banns had not taken place in the posterior marriage. 
His Lordship certainly assigns the strongest reasons for questioning 
it, and the Deponent doubts mUch how &r the court would now 
pronounce a similar judgment, especially when he considers two 
other cases which he thinks materially affect this question; the 
one is the case of Magdalen Cochrane against Campbell, 19th 
June 1751, and affirmed in the House of Lords, 31st January 
J 753; and the other that of William Napier against Napiers, 
12th June 1801. In both of these cases there was the strongest 
evidence of anterior marriages produced, such as the Deponent is 
quite satisfied must have established these marriages, had not 
other marriages taken place in which the rights of third parties 
were involved. The Court of Session, in the first case, found that 
the Pursuer by her acquiescence for many years was barred per- 
sonali exceptione from being admitted to prove that she was mar¬ 
ried to Mr. Campbell of Carrick, before he was married to Jean 
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Campbell. This interlocutor was appealed, and the judgment 
was of consent reversed 6th February 1748, and both parties led 
their proof; Magdalen Cochrane accordingly alleged that Mr. 
Cockburn, the episcopal clergyman who married them, together 
with the witnesses who were present, were dead; that Mr. Cock- 
burn being afraid of the penalties of celebrating a clandestine 
marriage, had refused to grant a certihcate, but declared that the 
certificate granted by Mr. Campbell was equally effectual as if 
granted by him; and Mr. Campbell accordingly granted the 
strongest certificate, declaring that he was that day married, and 
that she was his wife; she produced that certificate, and she 
proved their previous courtship and a general report in the town 
of Faisly and neighbourhood of the marriage, at the time it was 
celebrated, and recent declarations to third parties by Mr. Camp¬ 
bell ; that they had been married by Mr. Cockburn, and before 
his two servants, the persons mentioned by the Pursuer; and there 
was evidence of the consummation, and of their having cohabited 
as man and wife, and there were no less than 128 letters all writ¬ 
ten by Mr. Campbell to her as his wife; in short, there was a 
proof of marriage by declaration de prasenti, and facts and cir¬ 
cumstances which in an ordinary case would have been irresisti¬ 
ble ; but as she had been prevailed upon to keep the marriage 
secret on account of Mr. Campbell's situation, and after his second 
marriage, at his earnest solicitation to save him from absolute ruin, 
the Deponent conceives that when the Commissioners found 
Magdalen Cochrane’s marriage not proved, and Jean Campbell’s 
marriage established, they must have decided the case upon the 
second marriage, as a mid-impediment which prevented the evi¬ 
dence as to the first marriage, which did not amount to a celebra¬ 
tion in fade ecclesicE, receiving full effect. The case of Napier 
versus Napiers was of a similar description, the evidence of the 
first marriage by cohabitation, habit, and repute, the Deponent 
thinks, must have prevailed, had not a second marriage taken place 
in fade eccleske. Lord Kilkerran, p. 488, in reporting the opinion 
of the court in the case of Linen versus Hamilton, shows also 
that the court at thgt time first assembled, 1749, understood that 
in the case of a promise of marriage cum copuld subsequetUe, a 
man by entering into another marriage in the meantime, might 
prevent the woman from pursuing for a declaration of marriage, 
as he states the opinion of the court to have been, that if the man 
jn the meantime married another woman, there could be no pro¬ 
cess for adherence, and he refers to the case of Kerr veraus Hia. 
lop in 1796 as ascertaining this. 
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9. To the ninth article of the said allegation the Deponent de¬ 
poses and says, that if a writing be holograph by the law of Scot* 
land, it does not require the attestation of two competent wit¬ 
nesses ; the Deponent has already stated that Charlotte Gorion 
cannot be an instrumentary witness. 


DAVID CATHCART. 

Examined upon Interrogatories. 

1. To the first of these Interrogatories this Respondent de¬ 
poses and answers affirmative. 

2. To the second Interrogatory the Respondent deposes and 
answers, that he thinks a marriage may be constituted in Scot¬ 
land by promise and subsequent copula, or by a solemn verbal 
or written declaration of parties, if followed by consummation or 
cohabitation as man and wife, without reference to the legal 
domicile or place of the parties residence. 

3. To the third Interrogatory the Respondent deposes and 
answers, that he thinks marriages celebrated at Gretna Green or 
other places in Scotland, will be effectual marriages although 
both parties were domiciled in England, provided the celebra¬ 
tion, or what has followed upon it, be sufficient to constitute a 
marriage by the Law of Scotland ; and the Respondent considers 
that this doctrine is confirmed by the decision of the court Wyche 
versus Blount, 27th June 1801. 

4. To the fourth Interrogatory the Respondent deposes and 
answers, that he is not acquainted with any decision, maxim, or 
authority declaring that persons not domiciled in Scotland are 
not subject to the law of marriage there. 

5. To the fifth Interrogatory the Respondent deposes and 
answers affirmative, except as to the last part, as he does not think 
any consent de prasenti except in fade ecclesue, rebus integris, can 
constitute a marriage in these circumstances, upon the grounds 
be has endeavoured to explain in his deposition in chief. 

6. To the sixth Interrogatory the Respondent deposes and 
answers, that he apprehends that parties are entitled to resile from 
every obligation to marriage, provided that matters are entire; 
but if they have cohabited together subsequent to that obligation^ 
he thinks they cannot resile. 

7. To the seventh Interrogatory the Respondent deposes and 
answers, that Lord Stair’s Institutes is a book of great authority 
in the law of Scotland. The passage alluded to in this Inter¬ 
rogatory must be considered with the context, and the Deponent 
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doubti yeiy much how far the doctrine which seems to arise from 
these words token by themselres, can be recogniEed as ^ the exist¬ 
ing law of Scotland. 

8. To the eighth Interrogatory the Respondent deposes and an¬ 
swers, that Erskine’s Institutes is one of the latest institutional 
works of authority in the law of Scotland, but the Respondent 
does not think that the doctrine laid down in the passage quoted, 
has been recognized as the existing law of Scotland: In the last 
edition this doctrine is attempted to be corrected by a note of 
the editor referring to different causes decided since Mr. Erskines 
book was written. 

9. To the ninth Interrogatory the Respondent deposes and 
answers, that he thinks the case of Kello and Taylor would have 
been a decision in favour of this doctrine, had it not been re¬ 
versed. In the case of Inglis and Robertson, concubitus is not 

. denied in the defences. The case of Callender versus Boyd the 
Respondent is not acquainted with. And in the case of Coch¬ 
rane against Edmonstone it was admitted that he had slept with 
her the very night after the writing had been granted. 

10. To the tenth Interrogatory the Respondent deposes and 
answers, that he thinks that the case of M'Lauchlane versus Dob¬ 
son, and the case of More versus M'lnnes, had an opposite im¬ 
port to the doctrine here stated; and in the case of Taylor versus 
Kello, although a specialty has been introduced into the judgment 
of the House of Lords reversing the decision of the courts below, 
yet the Respondent thinks this judgment completely shakes this 
case as an authority in support of the doctrine stated in this In¬ 
terrogatory, and leaves room for founding on it as importing a 
contrary doctrine. 

U. To the eleventh Interrogatory the Respondent deposes and 
answers, that he does not think that a solemn written or verbal 
declaration of such consent, and not made in facie ecclesue, con¬ 
stitutes marriage by the law of Scotland, without either cohabita¬ 
tion or a subsequent copula. 

12. To the twelfth Interrogatory the Respondent deposes and 
answers, that he has already taken notice of some distinctions 
betwixt M'Adam’s case and the present: That case however cei- 
tainly supports the doctrine in the Interrogatory, but he does not 
think that case well decided ; and until it be decided in the House 
of Lords, where an appeal has been entered, he cannot consider 
it as laying down the law of Scotland. 

13. To tlie thirteenth Interrogatory the Respondent deposes 
and answers, that it has been decided (in the case of Johnston 
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versus Smith, 18th November 1766), that in a declarator ofmar< naviD 
riage, where the writings were neither holograph nor subscribed cathcabt, 
before witnesses, they were not sufficient evidence, but in that case 
the party was dead. 

14. To the fourteenth Interrogatory the Respondent deposes 
and answers, that he thinks where the party has judicially ad¬ 
mitted that he did knowingly and deliberately write, and sign, 
and deliver the writings in question, the want of the solemnities 
to the writings is not of much consequence. 

15. To the fifteenth Interrogato»-y the Respondent deposes 
and answers, that in the last case which he is acquainted with, 
the Court of Session found that the mother and si^t .i ;>f the pur¬ 
suer in a declarator of marriage were n«)t admissible witijMSirt- 

16. 17. To the sixteenth and seventeenth Interrogatories the 
Respondent answers, that he is unacquainted with any cases in 
which this point has been argued, except in the cases of Penny- 
cook against Grinton, Cochrane versus Campbell, and Napifer 
versus Napiers, already taken notice of in his deposition in chief. 

In the first of these cases, the court found the second mamage 
null in respect that the first was proved. In tlie two lasi cases, 
although the evidence of the first marriage was fully as strong, 
the court gave effect to the second marriage, but withon:, deter¬ 
mining this point of law. Lord Kaiines (in his Elucidaiions, 
article 5th), has given a decided opinion, that a second marriage 
in facie ecclesia would in such a case be effectual. And to the 
additional Interrogatories the Respondent deposes and answereth, 
that soon after these proceedings commenced, a.s he believes, he 
received a retaining fee, and also a case with correspondence 
upon the part of Mrs. Laura Manners, and he understood him¬ 
self to be retained as her counsel, in the event of any pro¬ 
ceedings on her part in Scotland, but he has given uo advice 
upon the subject matter of the said action, or any 'vay ••'da¬ 
tive to the defence to be maintained against the claim .and suit 
of the Plaintiff, nor has he ever attended any consultation in the 
cause DAVID CATHC/UIT. 


20 th November 180!). 

ADAM GILLIES, Esq. of the city of Edinburgh, Advocate, 
age<l forty-three years, a U''itness produced and sworn, 
deposes, 


THAT he has practised as an Advocate before the Court of 
Session in Scotland, since the year 1787. 
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7, 0. And to the seventh, eighth, and ninth articles of the 

said Allegation, the Deponent having attentively and deliberately 
perused and con»dered the several articles of the said Allegation, 
with the Exhibits annexed thereto, and also the Libel given in the 
said cause on the part of Johanna Dalrymple the promoter, and 
the original Exhibits, maiired Nos. 1, 2, 10 and 11, and the se> 
veral original Letters annexed to the said Libd, he deposes and 
says, that he is of opinion that the laws and usages of Scotland, 
affirming the validity of marriage not proved to have been solem¬ 
nized in the face of the church, do apply to a person resident in 
that country at the time when he is said to have contracted such 
marriage, although such person should only be quartered there as 
a soldier in the manner set forth in the Allegation, and although 
he should have his proper domicile not in Scotland but in Eng¬ 
land, or in any other foreign country. In some cases however it 
may be a circumstance of considerable importance, that the party 
against whom a declarator of marriage is brought in Scotland, 
has merely been casually resident insteiid of being regularly domi¬ 
ciled in that country. Thus where the pursuer of a declarator 
of marriage alleges cohabitation and habit and repute as man and 
wife, and founds on these circumstances as establishing a mar- 
rij^e with the defender, the deponent thinks that it would be re¬ 
quisite that these Allegations should be proved by stronger and 
more pregnant evidence, in the case of a person whose residence 
in Scotland was casual and temporary, than in the case of one 
who is properly domiciled in that country. 'In both cases, the 
circumstances, by which cohabitation and habit and repute us 
man and wife are attempted to be establised, must be of an uni¬ 
form tenor, so as to indicate the understanding of the parties that 
they are married to each other, which in every such case is neces¬ 
sary to constitute a marriage ; but such iindcrsuinding may fairly 
be inferred from fewer and slighter circumstances in the case of 
persons domiciled in Scotland than in the ease of persons only 
casually resident in that country. The Deponent is further of 
opinion that the alleged promise, acknowledgment, or declaration 
of marriage as contained in the Paper-Writings, marked No. 1, 
No. 2, No. 10, and No. 11, derives no additional force from the 
circumstances of the ]>arties having had carnal copulation together 
at any time previous to the dates of such writings, and if they had 
no carnal copulation together, and did not cohabit together as 
man and wife, and were not commonly reputed as such subse¬ 
quent to the date of the said writings or any of them, the Depo* 
ntat then thinks that the said promise, a(;knowledgment, or de¬ 
claration. 
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claration, u|]bn the supposition that the writings in which it is 
contained afford legal evidence of the same, is not sufficient to 
constitute a valid and effectual marriage. The Deponent is fur^ 
therof opinion, that the promise, acknowledgment, or declaration 
contained in the writings already referred to, did not amount to 
more, upon the part of Mr. Dalrymple, than an obligation to so¬ 
lemnize a marriage in the face of the church at some fiiture 
period, and this obligation is rendered ineffectual by his subse¬ 
quent marriage duly and legally solemnized in England. The 
writings No. 2, and No. 10, above referred to, if they are, as they 
arc alleged to be, of the bandwriting of Mr. Dalrymple the De¬ 
fendant, do not require to be tested or subscribed by witnesses 
in order to be probative, or to entitle them to bear faith in judg¬ 
ment : did such writings require to be tested, the attestation or 
signature of Charlotte Gordon could be of no avail; 1st, Because- 
afemale is incapable of being an instrumentary witness; and2dly. 
Because it is requisite that there should be two witnesses to all 
deeds which are not sufficiently authenticated by the subscription 
of the party. 


ADAM GILLIES. 


Examined on Interrogatories. 

1. To the first of these Interrogatories the Kespondent deposes 
and answers, that he is of opinion that a marriage celebrated in 
Scotland in facie ecvlesue between parties under twenty-one years 
of age, and without the consent of parents or of guardians, would 
be valid and effectual by the law of Scotland, although neither of 
the parties hsid any fixed domicile in that country. 

2. To the second Interrogatory this Respondent deposes and 
answers, that as it consists of different parts, or rather as it in- 
v<)lve8 several Interrogatories, he considers it necessary for the 
saivc of distinctness to make a separate answer to each. l$t. It 
is asked whether marriage may not be constituted between par¬ 
ties in Scotland by promise and subsequent copula, with equal 
effect in point of validity as it may be by a celebration facie ecch- 
sia. —Answer. In the Respondent's opinion, a marriage between 
parties in Scotland cannot be constituted with equal effect in 
point of validity by .''promise and subsequent copula, .as by cele¬ 
bration in facie ecclesUc : he considers this however as a point of 
much difficulty, and states his opinion upon it with much diffi¬ 
dence. He certainly thinks that by a promise and a subsequent co- 
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pula, a party incurs an obligation to solemnize a marriage in face 
of the church, from which he is. not at liberty to resile, and which, 
if no impediment intervened, would be enforced against him, and 
his marriage declared by the courts of law in Scotland; but if 
prior to the institution of any such action of declarator of mar¬ 
riage, the party against whom it is brought had publicly married 
another woman, by a marriage duly proclaimed and regularly 
celebrated without objection in facie ecclesia, the Respondent 
should consider this as a legal impediment sutheient to prevent a 
decree of declarator of marriage from being pronounced in the 
action founded on the prior promise and copula, and he should 
think that the courts of law in Scotland would hold that the se¬ 
cond marriage celebrated in facie ecclesue was valid, and conse¬ 
quently that the party Defendant was not bound to fulfil, or rather 
■ could not fulfil, the obligation previously incurred by him by the 
promise and copula. The decision in the case of Fennycook 
against Grinton, i 5 th December 1752, appears to be hostile to 
the opinion which the Respondent has now expressed ; but in that 
case the marriage of Grinton with Ann Graite was not duly and 
regularly proclaimed and celebrated ; and it appears to the Re¬ 
spondent that Lord Kaimes’s remarks \ipon the decision in the 
case of Grinton, in his Elucidations respecting the Law of Scot¬ 
land, article the fifth, are sound and just. Secondly, It is asked 
whether marriage may not be constituted between parties in Scot¬ 
land by solemn verbal or written declarations of consentdeprtrsen^i, 
nr of mutual acceptance of each other as husbafid and wife, with 
equal effect in point of validity, sis it may be by celebration in 
facie ecclesia. —^Answer. The Respondent conceives from the 
way in which this Interrogatory is put, it is not easy to return a 
definitive answer to it. To miike a marriage valid by the law of 
Scotland it is not necessary that it should be regularly celebrated 
in facie ecclesia-, neither is it requisite that it should be celebrated 
by a clergyman or by a person actually in holy orders; but on the 
other hand the Respondent is of opinion that a simple consent to 
marry expressed de preesenti, whether in writing or verbally before 
witnesses, is not, rebm integm, sufficient to constitute a valid mar¬ 
riage ; and he conceives the law upon this point to be correctly 
stated in the following observation, which is said to have been 
made from the Bench in the report of the case of M‘Lauchlanc 
against Dobson, 6th December 1796. “ Although by the law 

“ of Scotland there are no precise forms which are indispensable 
“ in the solemnization of marriage, yet rebus integris it can only 
“ be constituted by a consent adhibited in the presence of a 

“ clergym.an, 
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** clergyman, or in some other solemn mode equivalent to actual 
“ celebration." Lastly, it is asked whether in all cases marriage 
be not held to be constituted by the consent of the parties as ex> . 
pressed at the time, and without reference to their legal domicile 
or place of residence P—Answer. The Respondent conceives that 
all parties resident in Scotland are, in regard to marriage, subject 
to the laws of Scotland, and he therefore thinks that if the con¬ 
sent of the parties as expressed at the time, is such as would be 
sufficient to constitute a valid marriage betwixt them, supposing 
them to be domiciled in Scotland, the same would be sufficient 
to make a valid marriage although they were both or either of 
them not domiciled in that country; at the same time it appears 
to the Respondent to be a circumstance of importance that both 
of the parties, or even that one of them is a foreigner, having no 
domicile in this country, as such circumstance may have material' 
influence upon the opinion that may be formed as to the inten¬ 
tion or understanding of such party in declaring his or her consent 
to the marriage. In every case where marriage is not duly cele¬ 
brated in facie ecclcuia’, it is an essential requisite that the inten¬ 
tion of the parties to contract a valid marriage should be fully 
proved, and in judging of such a proof it may be a circumstance 
of considerable weight that one of the parties was a stranger and 
had no domicile in Scotland. 

3. 'ro the third Interrogatory the Respondent deposes and 
answers, that he is of opinion that marriages celebrated at Gretna 
Cireen, or other places in Scotland near the borders, between 
j)ersons domiciled in England and recently arrived from that 
country, arc effectual marriages by the law of Scotland, provided 
the celebration be such as would have made a valid marriage 
between parlies domicilcfl in that country; and the Respondent 
thinks this was substantially found by the decree of the Court of 
Se.ssion in the case of AVyche against Blount, 27th of June 1801, 
of Avhich he understands that the circumstances were such as 
they are stated to have been in this Interrogatory. 

4. To the fourth Interrogatory the Respondent deposes and 
answers, that he has already stated it as his opinion that parties in 
Scotland, whether domiciled in that country or not, are subject 
to the Scotch law of marriage, and he is not acquainted with any 
decision, maxim, or dictum of authority in the law of Scotland of 
a contrary tendency, neither does he know of any decision, 
maxim, or dictum of the law of Scotland declaring that parties in 
that country, but not legally domiciled there, will not be effectu¬ 
ally nmrricd by deliberately performing those acts which consti- 
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tute marriage between domiciled residents in Scotland; but he 
is of opinion, as he formerly stated, that the circumstances of both 
or either of the parties having no domicile in Scotland, may be of 
** importance in judging of their actual intention and meaning at 
the time when they performed those acts, from which their 
marriage is inferred, or by which it is attempted to be 
proved. 

5. To the fifth Interrogatory the Respondent deposes and 
answers, that he is of opinion that a marriage celebrated in the 
face of the Scottash church, between a Scottish woman and an 

' English officer quartered with his regiment in Scotland, will be 
valid and effectual by the law of Scotland, although such celebra> 
tion may have been unattended with those observances necessary 
to make a marriage effectual in England. He farther thinks, 
under the qualification which he has already endeavoured to 
explain as to the effect which the circumstance of his being a 
forever might have, in the scale of evidence with r^ard to his 
intention, that in the case of an English officer quartered with his 
regiment in Scotland, the same effect would be given to a pro> 
raise subsequente copuldt as to a solemn written declaration de 
prasenti, as in the case of a domiciled Scotchman. 

6. To the sixth Interrogatory the Respondent deposes and 
answers, that he thinks there is such a thing recognized in the law 
of Scotland as an obligation to marry, which the parties cun be 
absolutely bound to fulfil, and that they may not in all cases resile 
from a mere obligation, being liable only to a claim of damages 
for breach of engagement. 

7. To the seventh Interrogatory this Respondent deposes and 
answers, that Lord Stmr's Institute is a work of great authority in 
the law of Scotland, but he does not think that his doctrine, as 
expressed in the short passage of that work which is quoted in 
this Interrogatory, is recognized as the existing law of Scotland. 
Neither does he think that Lord Stairs own opinion on the 
subject can be fully or accurately collected from tl^e words of 
this passage when taken by itself. It is explained, and in a great 
measure qualified by the context, though in the whole of this 
section of his work it appears to the Respondent that Lord Stair 
has not expressed himself with hts usual perspicuity. With a 
reference to the manner in which he and other writers on the law 
of Scotland have treated the subject of marriage. Lord Kaimes, in 
his Elucidations, (page 29), expresses himself as follows: “Few 
** branches of our law are handled with less precision than what 
“ particulars are necessary to complete a marriage. There is a 
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** darkness and confusion in our writers from jumbling U^etbcr 
** three points that are clearly distinct. The first is what solem- 
** nities are necessary to complete a marriage ? The second, what 
“ circumstances are sufficient to presume that marriage has been 
** regularly solemnized ? And the third, what circumstances are 
*' sufficient to oblige a party by a process to solemnize a marriage ?" 
The Respondent entirely concurs in the justness of these 
observations. 

8. To the eighth Interrogatory the Respondent deposes and 
answers, that Mr. Erskine’s Institutes is one of the latest institu¬ 
tional works of authority on the law of Scotland, but he does not 
think that his doctrine, as expressed in that passage of his Institute 
which is here quoted, is recognized as the existing law of Scotland; 
and accordingly, by the last editor of Mr. Erskine s work, there 
is a note upon this passage, in which he states that from the later, 
decisions of the court, (page 95,) “ tliere is reason to doubt if 

it can now be held as law, that the private declarations of parties, 
“ even in writing, are per se equivalent to actual celebration of 
“ marriage.” 

9. To the ninth Interrogatory the Respondent deposes and 
answers, that the doctrine said to be laid down l^y Lord Stair, and 
Mr. Erskine, in these passages of their works which are recited in 
the two last Interrogatories, does not appear to him to be re¬ 
cognized and confirmed by any of the decisions here alluded to. 
Had tlic judgment of the Court of Session, in the case of Taylor 
against Kello, remained unaltered, it would certainly have been 
a decision tending to confirm the doctrine said to be laid down by 
Mr. Erskine ; but the decision of the Court of Session in that case 
was reversed by the House of Lords; and although the judgment 
of their Lordships bears to have proceeded upon special grounds, 
yet, on attending to the circumstances of the case, the Respondent 
considers tlie reversal of the Court of Session's decree as a decision 
hostile to the doctrine mentioned in this Interrogatory. From tlic 
report of the case of Inglis against Robertson it appears that tlie 
Defendant did not deny concubitus, which must have been subse¬ 
quent as well as prior to the written declarations founded on. 
The case of Callander versus Boyd, is one with which the 
Respondent is not acquainted, and which is not reported so far 
its he can find; the case of Edmonstone versus Cochrane is in like 
manner not reported, but in that case also lie understands tliat 
the declaration was followed by a copula. 

10. To the tenth Interrogatory the Respondent deposes and 
answers, that judgments of an opposite import appear to him to 
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liavs been pronounced in the Court of Session and by the House 
of Lords in the following cases, viz. M‘Innes versus More, 
December 20th, 1781; Anderson versus Fullerton, Nov. 13th, 
1795; and M'Lauchlane versus Dobson, 16th Dec. 1796. In 
the first of the cases above mentioned there was a written ac¬ 
knowledgment or declaration of marriage de prasenti ; and in the 
last case, that of Dobson, there was a verbal declaration de 
prasenti, in presence of witnesses, and that preceded by a long 
correspondence wherein the parties styled each other husband 
and wife, which the Respondent conceives to be fully equivalent 
to a written declaration of consent de preesenti. In answer to 
the remaining part of this Interrogatory, which regards the rever¬ 
sal of the judgment in Taylor versus Kello, the Respondent has 
stated already all that occurs to him. 

11. To the eleventh Interrogatory this Respondent deposes and 
answers, that he does not distinctly comprehend what is meant 
by the term solemn, as it seems applied in this Interrogatory, and 
in some preceding ones, to a conceal de preesentU or declaration of 
marriage, when such consent or declaration has not been exhibited 
or, made in presence of a clergyman, or accompanied with any 
ceremony such as can be deemed equivalent to actual celebration. 
The Respondent is however of opinion that a consent de prasenti 
expressed verbally before witnesses, and without particular cere¬ 
mony or solemnity, is not sudicient per se to constitute a valid 
marriage. And he also thinks that declarations or acknowledg¬ 
ments of marriage in writing interchanged betwixt the parties 
privately, and without the intervention of witnesses, are not suf¬ 
ficient, rebus integris, to constitute a valid marriage. 

12. To the twelfUi Interrogatory this Respondent deposes and 
answers, that in the case of M‘Adam versus M‘Adam, a verbal 
declaration of consent de prasenti, made in the presence of wit¬ 
nesses called or assembled together for the purpose, w as sustained 
as a sufficient ground for a declarator of marriage. But in that 
case no attempt was made by either of the parties to resile, as 
indeed the declaration was followed a few hours after by the 
death of one of them.; with respect to this case, however, it is to 
be observed, that the judgment pronounced in it by the Court of 
Session is not final, but is now under appeal to the House of Lords, 
in which it may possibly be reversed ; and the Respondent does 
not therefore consider that judgment as fixing any point of law. 
With the exception of the case of M*Adam, the Respondent does 
not know of any in which a simple consent de prasenti expressed 
\«rbailv before witnesses was held sufficient, rebus integris, to con¬ 
stitute 
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stitute a valid marriage; and he i3 of opinion that in the various 
writings annexed to the Libel in the present case, there are not 
contained such full and explicit declarations de pnesenti as have 
been found sufficient to make a valid marriage in any case with 
which he is acquainted. 

13. To the thirteenth Interrogatory the Respondent deposes 
and answers, that if it were law that a written declaration of 
marriage was sufficient per se to (Constitute a marriage, he thinks 
it would follow that such declarations would be held to be among 
the writings to which the solemnities of formal deeds are required 
by the law of Scotland. Upon the supposition which has been 
made, such writings would be truly deeds of importance, to the 
validity of which, unless holograph of the party, such solemnities 
are essential. In answer to the remaining part of this Interro¬ 
gatory the Respondent can only say, that in none of the cases 
already referred to does it appear to him that a written de¬ 
claration of marriage per se was found to constitute a valid 
marriage. 

14. To the fourteenth Interrogatory the Respondent deposes 
and answers, that in a question of marriage, or in any question 
of personal obligation, he thinks the want of the solemnities 
above mentioned will be sufficiently supplied by the judicial ad¬ 
mission of the party that he did knowingly and deliberately write 
or sign and deliver the writings in question. 

15. To the fifteenth Interrogatory the Respondent deposes 
and answers, he thinks that a sister or other near relation, such as 
an unede or an aunt, cannot be examined as a witness even in an 
occult family transaction, such as a clandestine marriage, where 
there is a penuria testium. Nor is the objection to the admis¬ 
sibility of a sister removed by the circumstance of her being a 
subscribing witness to the writing which she is to authen¬ 
ticate. 

16. To the sixteenth Interrogatory the Respondent deposes 
and answers, that there is no decision nor any other authority in 
the law of Scotland for holding that a party already actually 
married can validly enter into a second marris^e, but he conceives 
that a party may make promises and declarations, and perform 
acts by which he incurs a valid obligation to solemnize a marriage; 
and that such obligation will be enforced against him if an action 
for that purpose is brought * before he enters into a second 
marriage, and will not be enforced against him if the action is 
delayed until a second marriage is contracted: And this opinion 
seems to be confirmed by the judgment of the Court of Session in 
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the case of Cochrane against Campbell, whicli judgment was 
affirmed by the House of Lords on the 31st of January 
1753. 

17. To the seventeentli Interrogatory the Respondent deposes 
and answers, that with regard to the decision in the case of Fenny- 
cook versus Grinton, he has already stated all that lias occurred to 
him. He considers the judgments in the Court of Session, and 
of the House of Lords, in the case of Campbell to which he has 
just alluded, to be of an opposite tendency to the decision of the 
Court of Session in the case of Grinton, as the proof of the prior 
marriage in that case appears to the Respondent to have been 
stronger than in the case of Grinton. 


ADAM GILLIES. 


Additional Interrogatories. 

1. To the lirst of these additional Interrogatories the Respon¬ 
dent deposes and answers, that he is of counsel for Mr. Dalryni- 
ple, the Defendant in this Cause, and has since its first commence¬ 
ment been occasionally employed by him in conducting his 
defence. 

2. To the second additional Interrogatory the Respondent 
deposes and answers, that he did give his advice and assistance in 
preparing and framing the cross Interrogatories here mentioned, 
but this part of the business was conducted chiefly according to 
the directions of Mr. Clerk, a preceding witness examined in this 
cause, and the Respondent does not think that he himself prepared 
any of the cross Interrogatories, though some additions or altera¬ 
tions may have been suggested by him and adopted. 

3. To the third additional Inteitogatory the Respondent de¬ 
poses and answers, that according to the best of his recollection 
he did not give any advice and assistance in preparing, altering, 
or revising the AU^ation or pretended Allegation mentioned in 
this Interrogatory. 

4. To the fourth additional Interrogatory the Respondent 
deposes and answers, that as connsel for the Defendant he did 
suggest or advise the plea here mentioned as now maintained by 
him, and at the time of giving that advice he believes he was in¬ 
formed by his employer, and consequently he would take it for 
granted, that the Plaintiff was in the thorough knowledge not only 

that 
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that the Defendant had returned to !^taia, but also of his court* adam 
ship of, and intended marriage with Miss Manners. oillibs 

5. To the fifth additional Interrogatory the Respondent de» 
poses and answers, that the supposition which is here put would 
have had little or no influence witli him in forming his opinion 
upon the point mentioned in thb Interrogatory. 

ADAM GILLIES. 


22d October 1810. 

SIR ILAY CAMPBELL, Baronet, late Lord President of sir ilav 
the Court of Session in Scotland, aged seventy-six years, a Wit- Campbell, 
ness, produced and sworn, deposes, that prior to the month of bart. 
November 1808, he was for nineteen years President of the said ‘ 

Court; and to the seventh, eighth and ninth articles of the said 
Allegation, this Deponent having attentively and deliberately con¬ 
sidered the several articles of the said Allegation with the Ex¬ 
hibits annexed, and also the Libel given in this cause on the pari 
of Johanna Dalrymple, the promoter, and the original Exhibits* 
marked No. 1, 2, 10, 11, and the several original letters annexed 
to the said Libel, he deposes and says, that the general principle 
of the law of Scotland with respect to marriage is, that it is per¬ 
fected by the mutual consent of parties .'icceptin^ each other as 
husband and wife. The solemnities of a regular marriage, al¬ 
though required ns matter of order and as the most unexception¬ 
able form of entering into that state, are not held to be indispen¬ 
sable, and accordingly irregular marriages, i. e. without the usual 
forms, are very common in Scotland : as the consent however 
which is necessary to constitute the matrimonial contract, must 
be deliberate and serious, clearly denoting the intention of the 
parties to become husband and wife, and attended with no am¬ 
biguity, questions often arise concerning the validity of irregular 
marriages, and the decision of these must of course depend in a 
great measure on the circumstances of each particular case. An 
irregular marri^e may be constituted, or rather it may be said, 
proved in various ways. 

1st. By cohabitation as husband and wife at bed and board, 
and general habit and repute. This has even been sanctioned by 
statute (15U3, c. 77), and forms a presumption so strong scarcely 
to be called in question. 

2d. By promise de Juturo and copula following upon it, be¬ 
cause the engagement, though having a reference to future time, 

is 
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' .3d. By formal acknowledgments per verba de prtesentit either 

in writing, or declared before witnesses, though not in presence 
of a clergyman ; but these must appear to have been made with 
the deliberate intention of living together as husband and wife, 
and must be attended with personal intercourse, if not subsequent, 
at least prior, otherwise they will resolve into a mere stipulatio 
sponsalitia, similar to what is in every contract of marriage in the 
Scots form, which proceeds on a recital that the parties have ac¬ 
cepted of each other as husband and wife, but which may be re¬ 
siled from, rebus integris. The Court of Session was of this 
opinion in the case ofM'Lauchlane against Dobson, 6th Dec. 1796, 
which the Deponent apprehends was rightly decided. Had there 
been either an antecedent or a subsequent copula by which mat¬ 
ters were not entire, it is probable that the court would have de¬ 
cided otherwise; though this is not clear, as there were circum¬ 
stances tending to shew that the parties did not truly mean to 
live together, and both of them admitted that there never was co¬ 
habitation of any kind between them. In the case of a regular 
marriage in facie ecclesia:, celebrated by a clergyman, it may hap¬ 
pen that the parties may accidentally be prevented from going to¬ 
gether, e. gr. the man or the woman may die suddenly before 
any bedding. Yet the Deponent conceives that the status of 
marriage would be complete, agreeably to the maxim consensus 
non concubitiis facii matrimonium, but every thing short of the 
actual and regular ceremony ought to be considered in a different 
light. These doctrines of the law of Scotland are treated more 
fully in our law books. The latest author, who of course takes 
notice of all the modern decisions upon the subject, is Mr. Hutch¬ 
inson. See his book on Justice of Peace Jurisdiction, second 
edition. Book iii. chap. 8. The cases of MTnnes against More, 
and Taylor against Kello, with the judgments upon them in the 
House of Lords ; likewise tlie case of M'Culloch, 10th Feb. 1759, 
with the reversal in the House of Lords, may be particularly at¬ 
tended to, as it seems to have been thought in these cases that 
the Court below had gone rather too far in sustaining equivocal 
evidence of marriage. In the present case (Dalrymple against 
Dalrymple) habit and repute, or any4(nown cohabitation as hus¬ 
band and wife, are out of the question, so far as appears to the 
Deponent from any of the materials laid before him, and there- 
i'orc the Hrst of the above grounds for declaring marriage doe.s 

not 
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not apply. The second is in part made out by written evidence, 
for the writing No. 1, which, if acknowledged or proved to be 
holograph, contains a clear promise of marriage, or rather mutual 
promises; but the subsequent consummation is disputed, which 
therefore must depend upon proof, and if proved it will then be 
for the judge to consider whether this ground for declaring a 
marriage is or is not effectually opposed by other circumstances 
requiring to be attended to, such as those to be afterwards men* 
tioned. The third is also so far proved scripto, by the Writing, 
No. 2, which contains a very explicit mutual declaration of mar¬ 
riage de preesenti, and by various letters under the hand of the 
party, John William Henry Dalrymple, (No. 3, &c.) all of which 
it is alleged are holograph, and if they arc either proved or ad¬ 
mitted to be so, they of course by our law are to be held as au¬ 
thentic ; and it is immaterial that they are not signed by witnesses, 
for holograph writings do not require witnesses, except to prove 
their dates, and nothing here seems to turn upon the precise 
dates, as the first ten or twelve of them appear from their con¬ 
tents to have been written before the party, John William Henry 
Dalrymple left Scotland, and the others soon after, and evidently 
before any middle impediment existed by marrying another. 
But before any conclusive inference can be drawn from these 
written acknowledgments of marriage however direct, it is ne¬ 
cessary that all the circumstances attending them should be care¬ 
fully examined. The Deponent does not consider it a good ob¬ 
jection on the part, of Mr. Dalrymple that he was an English of¬ 
ficer, having no permanent domicile in Scotland, but only there 
transiently with his regiment. Were this a question concerning 
his intestate personal succession, the Deponent would consider 
England and not Scotland to be at present and to have been at 
that time the country of his domicile, the laws of which would 
of course be alone considered as regulating the question of suc¬ 
cession, but the present seems to the Deponent to be a case of a 
different nature. 

Mr. Dalrymple while in Scotland was capable of contracting 
debt there, and of being sued for it if found within the jurisdic¬ 
tion : he was also capable of contracting marriage there, especially 
with a Scots lady, the marriage being entered into according to 
any form recognized by the law of that country to be good, for 
which reason all the Gretna-Green marriages are held to be 
good, though uniformly irregular, and although by the marriage 
act they could uot have been so made in England. But in ex- 
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CAMPBsti., eaqjerience of the party, John William Henry Dalrymple, and his 
being a stranger to the customs of the country, may perhaps enter 
into the consideration of the judge along with other circum¬ 
stances, though it must also be kept in view that he was of suffi¬ 
cient age to raaVry. Another circumstance which may be thought 
somewhat unfavourable to the lady b, that she seems to have 
agreed by the Writing, No. 10, to an indefinite obligation of se¬ 
crecy, and to have accepted of a similar engagement on the part 
of the gentleman, implying a new reference to future time, not 
altogether consistent with the idea of present marriage. The 
mutual consent in the Writing, No. 2, being of an unqualified 
nature, ought not to have been thrown loose by the suspensive 
and qualified obligation in No. 10. This at least is a circumstance 
deserving to be considered. It is said that one of the writings 
of No. 10. was not properly tested, and they both appear to be 
of the same hand-writing; but these alleged informalities seem 
to be of little consequence, as the writing, whether holograph of 
the Promoter, Johanna Dalrymple, or only signed by her, was 
taken into her possession, and produced by her as evidence ; and 
it is neither the better nor the worse for being also signed by 
her sister. Further, the long silence of the lady as well as the 
gentleman after the correspondence ceased, by which both the 
one and the other might be put off their guard and third parties 
might be deceived, are circumstances which in such a case can¬ 
not be laid out of view. It is not said there was any child in the 
case, or any personal intercourse subsequent to the gentleman's 
leaving Scotland in summer 1804: the whole written evidence of 
their prior connection seems to have been in the hands of one of 
the parties, and consequently in her power, and no step was 
taken to interpel marriage with another. These are circumstances 
which call for explanation. The case of Magdalen Cochrane 
against Campbell in 1747, which is to be found in Falconer’s 
Collection, and is likewise detailed in Mr. Hutchinson’s book, 
Vol. 4, App. iii. p. 26, seems proper to be attended to. It is also 
noticed in the Dictionary of Decisions, Vol. 4, voce Personal 
Objections, p. 79. These hints the Deponent merely throws out 
as connected with the question of law, upon which alone he pre¬ 
sumes his evidence is required. They are submitted with the 
greatest deference to the very able and respectable judge who is 
to try the cause. He abstains from drawing any ultimate con¬ 
clusion for two reasons ; first, because the whole merits of the 
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case arc not before him; secondly, because it would be pie- 
sumptuous in him to do so when he is called merely as a wit¬ 
ness. 

IDAY CAMPBELL. 

Examined on Interrogatories. 

], 2, 3. 4, 5. To the first, second, third, fourth, and fifth 
Interrogatories this Respondent answereth and saith, that in his 
deposition already given as aforesaid, he has sufficiently answered 
them. 

6. To the sixth of these Interrogatories be deposes and says, 
that an obligation to marry having relation to future time may be 
resiled from, rebus iniegris ; but the question of damages for 
breach of engagement remains entire. 

7, 8. To the seventh and eighth Interrogatories he deposes. 
and says, that both Ixird Stair’s and Mr. Ersldne s Institutes are 
books of authority on the law of Scotland. 

0, 10. To the ninth and tenth Interrogatories he deposes 
and says, that the decisions will speak for themselves, 

11. To the eleventh Interrogatory he deposes and says, 
tliat it is already answered in his deposition in chief, as afore¬ 
said. 

12. To the twelfth Interrogatory he deposes and says, that 
he understands the case of M'Adam to be stiU in dependence 
before the House of Lords. He avoided saying any thing about 
it in his deposition as aforesaid; but since the question is asked, 
he is bound to answer that the judgment of the Court of Session 
wiis such as the Interrogatory describes it to have been, but that 
he the Respondent, and some others of the judges, disapproved 
of the judgment or decision, and he and they thought the case 
very similar to that of Fullarton, where a posthumous marriage was 
found to be bad. 

13. 14. To the thirteenth and fourteenth Interrogatories he 
deposes and says, they are already answered in his deposition in 
chief as aforesaid. 

15. To the fifteenth Interrogatory he deposes and says, tliat 
he is humbly of opinion that, as marriage ought to be public, a 
sister ought not to be admitted as a good witness, on the pre¬ 
tence of penuria testium. 

16, 17. To thb sixteenth and seventeenth Interrogatories he de¬ 
poses and says, that he has already suggested that the case of 
Magdalen Cochrane against Campbell ought to be looked into, 
where there appears to have been a written acknowledgment of 

marriage. 


SIR I1.RT 
CAMPBBX.I., 
BART. 
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SIR ILAY 
CAMPBBLLi 
BART. 


marriage, but where the Pursuer, who had allowed a marriage to 
take place with another lady, was ultimately unsuccesful. If the 
decision in the case of Grinton and Graite can be at all justified, 
it is upon the ground that the second marriage was also irregu¬ 
lar. The Respondent has already said, that in judging of irregu¬ 
lar marriages, every circumstance attending the case must be 
taken into view. 

ILAY CAMPBELL. 


Exhibits and Letters. 


No. 1. 

(Endorsed) A sacreed promise.” 

I DO hereby promise to marry you as soon as it is in 
my potver, and never marry another. 

.T. DALRYMPLE. 


& I promise the same. 

J. GORDON. 


No. 2. 

I HEREBY declare that Johanna Gordon is my 

lawful wife. 


May 28 th, 1804. 


J. DALRYMPLE. 


AND I hereby acknowledge John Dairymple as my 
lawful husband. 


J. GORDON. 


No. 10. 

I HEREBY declare Johanna Gordon to be my 
lawful wife, and as such I shall acknowledge her the moment I 
have it in my power. 

July 11th, 1804, Edinbro. J. W. DALRYMPLE. 

I HEREBY promise that nothing but the greatest 
necessity (necessity )vhich situation alone can justify) 

shall ever force me to declare this marriage. 

J. GORDON, 

July 1 Ith, 1804. (now) J. DALRYMPLE. 

AVitness, Charlotte Gordon. 


4( 


No. 11. 

Sacreed promises and engagements.” 
“ J. D." “ J. G. ’ 
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X.BTTERS annexed to and pleaded in the Libel given on 
behalf of Mrs. Dalrymple. 


No. 3. 

MT DEAREST Lov«, Dunbar, Friday Evening. 

I AM waiting with impatience for the letters from 
Edinbro’, as I expect a few lines from you; but to prevent all un¬ 
necessary disappointment I will commence mine, lest it should 
not arrive in time to-morrow. I am quite alone in this horrible 
place, and till this moment I have been most melancholy at re¬ 
flecting how few hours have elapsed since my happiness was per¬ 
fect, blest with the society of one whom I adore, and for whose 
happiness 1 would sacrifice my life; but still Hope, which seldom 
deserts me, remains my friend, and whispers for my consolation 
“ You are not forgotten.” Sorry am I to find that my hopes of 
a letter are vain ; but 1 trust that the omission proceeds more 
from fatigue than illness, as 1 am certain one or the other must 
be the cause, as 1, know how scrupulously you observe all pro¬ 
mises ; and when you reflect on my miserable situation, cut off 
from all the society 1 liked, and banished to a wretched town 
without one friend to speak to, you will 1 am sure increase rather 
than diminish those dear attentions you have so repeatedly shewn 
me: therefore I am selfish enough to desire you to write two let¬ 
ters daily, which must be put into the post by two o'clock, and 
they will arrive here at eight. If you write me one every night 
and another in the morning it would be easier for yourself. Pray 
forgive my impatience in asking such a request, as you know my 
motive. 1 will be in Edinbro* by 11 night on Monday, so we 
may arrange every thing for the Tuesday’s expedition. I think 
it would be better not to send the curricle into town, as it is too 
well known, f* * * '* * * * ** 

but as you please, you have but to order, I to obey. This most 
horrid place has made me so very melancholy that I fear my let¬ 
ter will bear some marks of it, but as t well know how anxious you 
are sometimes for letters, 1 was determined to attempt it. 1 shall 
only add that 1 trust all that has ever happened within our know- 


* 

f The passages, which are omitted, relate entirely to other persons^ and have 
no bearing on the preient question. 


VOf.. II. 


ledge 


k 
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Jedge may be faithfully remembered by us, and that you will 
never change the opinion (you have so repeatedly assured me you 
have of me), indeed to doubt it would be the act of the greatest 
ingratitude on my part. I insist on your ordering every thing you 
wantf and drawing on me for whatever money you stand in need of, 
as it is but your right, and in accepting of it you will prove your 
acknowledgment of it. Let your dear picture be finished as soon 
as possible, as I shall be impatient for so beautiful a companion, 
though God knows but a poor apology for the reality. * * 

* * * * * * * Give jjiy love to my 

dear little sister, and the post only allows me time to say how 
truly, how devotedly 

I am. 

Dear ff'ife. 

Your sincere and faithful 

J. D. 

This Letter has the Edinburgh Post-mark of May 27, 1804. 

1 passed Tranent but did not see Johnson. Send me a small 
seal with a proper inscription, as 1 have only a wafer seal, which 
does not do : you may put it in a letter. 


No. 4. 

(Addressed) “Miss Gordon, Saint Andrew’s Square, 

Edinburgh.” 

MY DEAREST SWEET WIFE, Tuesday. 

YOU are I dare say happy at Queen’s Ferry, while your 
poor husband is in this most horrible place tired to death, think¬ 
ing only on what he felt last night, for the heighth of human hap¬ 
piness was his. To be near the woman we love is a sensation 
only to be conceived by those who have experienced what it is to 
be separated. God knows no one has ever felt it more severely 
than I have, as what hours has this cursed place lost me, hours 
which may never afford me the pleasure I have experienced, as 
fate appears determined to place us at a more remote distance. 
What am I to do when you are at Cliiny ? Heaven alone knows! 
It will be impossible for me to be with you ; as to leaving you, 
the thought is distraction; think on some plan for me, as I shall 
be truly miserable if you do not. Have you forgiven me for what 
1 attempted last night ? Believe me the thought of your cutting me 

has 
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baa made me very unhappy. Pray do not, you cannot, you shall 
not; by the power of heaven I would rather see you dead than in 
another’s arms. The idea is misery; my sweetest love, do, do, 
forgive me; consider you are my wife, you are the.only woman 
I ever cared for, and believe mu my sentiments are not of that 
changeable disposition they would wish yon to believe.—I am 
engaged, to retract is and ever shall be impossible. It was very 
lucky 1 left Edinbro’ at the time I did, as 1 found my name down 
for a court-martial; but thank heaven I was in most excellent 
time. 1 think 1 shall soon take another voyage—^1 think of ask¬ 
ing Don for leave on Saturday, and of being with you at the usual 
hour ; but 1 shall be able more fully to arrange it on Friday. 
Your dear sermon is arrived; it found me at dinner with * 
* * * * * * * * * * * 

which will, I fear, delay this letter, but I hope most sincerely it 
will arrive in time for my })retty dear. Send me a long account 
of .the expedition ; was * * there? Not that I doubt 

my love’s fidelity, but still I wish to know even her most inmost 
thoughts; such is the doating fondness I have and ever shall have 
for her, she is my only life, and as lung as breath remains will I 
protect and preserve her. Your letter was not quite so angry as I 
feared it would have been, but you will pardon it although it was 
my right yet I make a determination not too often to exert it. 
What a night shall I pass without any of those heavenly comforts 
J so sweetly experienced yesterday. Thank God, a time will soon 
come when all those vexations will be of no consequence. Hav¬ 
ing proved my legal right to protect you, which I have most fully 
established, and nothing in this earthly world ever can or shall 
break those ties which it will be ever my greatest happiness to re¬ 
flect on. The post allows me only to say that the dearest love is 
always in the thoughts of her doating husband. 

J. D. 

Mrs. Dalrymple. 

Brotherly love to my Sister and R. 

This Letter has the Edinbuigh Post-mark of May 30, 1804. 


No. 5. 

(Addressed) “ Miss Gordon, 4, Saint Andrew’s Square, 

Edinburgh." 

NT DBARBST LovB, Wednesday, 

AS 1 dine out with the IStli, it will probably be 
late before I return, in which case I shall ^vrite to you this mo- 

k 2 ment. 
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meat. I expect by this night’s post a very long letter from pretty 
d6ar» giving me a long history of all that has happened since my de> 
parture. I am just returned from taking a drive, solitary enough, 
at least; how much 1 thought of the difference between the one 
I took this day last week! then I was happy as possible : when 
I shall take another as pleasant I know not, but most sincerely 
wish for it. 1 intend leaving this on Saturday evening, and leav¬ 
ing the curricle at Haddington, with directions for its following 
me the next day, as I intend being present at the review on the 
4th, where, of course, 1 shall have the pleasure of meeting with 
you. On Saturday, therefore, we meet. The hurry I was in last 
night for your letter being in time, prevented my taking notice 
of one part of your dear little sermon, in which you seem to think 
my intentions are to retract from what 1 have said so repeatedly 
to you. Indeed, my love, this is not behaving right, and I insist 
on never finding it in your letter again, as I shall be seriously 
angry with you, and in turn shall lecture your want of confidence 
as you do my constancy; believe me, 1 have not spoken to a 

woman since I saw you, indeed, excepting * * * 

•* ***** * * * * * 

I am happy to hear that Lotta does not go till Saturday, as it 
will give us a better opportunity if you are at Braid. Give her 
brother's love in the kindest manner to his pretty little sister ; tell 
her I hope to see my friend become a happy man ere long, al¬ 
though I see many obstacles to that ever taking place. This will 
be a most horrible dull letter, but as your pretty epistle has not 
arrived, I am quite at a loss for any thing to say, as repeating 
what sentiments I feel and ever shall entertain for you, would 
not, 1 fear^ amuse you, as you entertain so many doubts of their 
ever being fulfilled ; forgive me saying this so often, bttt I am 
very ill-humoured at being alone so long, so the dearest of crea¬ 
tures will pardon me 1 am sure. I got yours directed to Had¬ 
dington. I found B.,in his bed about eight in the morning, and 
took the letter from him; he was asleep, and 1 dare say was not 
sensible of its loss. will be here by the mail of this night, 

this will quiet your apprehensions of me. as I am certain he would 
not allow me were.l inclined to be foolish* 1 hope the seal will 
soon come; the ring has never quitted my finger, nor ever shall. 
I keep this letter open till ten, in order to answer yours. Half 
p:ist nine—no letter is arrived: Great God! what is the cause ? 
Oh! Jacky, believe me, all the torments pf hell are nothing com¬ 
pared with what 1 now experience, but remember you are mine, 
and may this be the last word lever write if 1 ever resign you to 

another. 
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nnother. 1 suppose made you forget the bundle^ 

forget your sacred promises* but all hearen shall not tempt 
me to suffer you one moment in bU company. 1 am distracted ; 
I am truly wretched; I know not what I write. How can you 
use me so.^ but on [tornf] you shallf you must become my ,v>ye, 
as I will not trust you a moment out of my sight. Oh, my 
love! take pity on me, think onjne; how doaUngly^ fond. 1 
am of you ; how I adore you ! Why do you not write to me ? 
Have I not puncCUally fulfilled every promise I ever made ? Did 
I ever keep you without a letter ? Did you not sacredly promise 
to write two letters daily for me, and have you fulfilled it? No, 
you have forgot me; and I am only sorry I have lived to see this 
day: better had it been for me if I had died, or any thing but this* 
I could sooner have suffered any pain, any torment; but write 
to me by return of post, tell me only that you love me, then -I 
shall be happy. Oh, my love! what can be greater torment thmi 
disappointment in such a case as this? I have been mad, miserably 
BO. I know not what I have written, as I am crying so that I 
can hardly see the paper. I hope you will foi^ive me, and par¬ 
don all I have ever offended you in, as 1 cannot recollect any part 
of my conduct which-deserves so harsh a treatment; think on 
me, pray do, and write me your forgiveness, as 1 am truly un- 
happy if you do not. I must at all hazards come to you; better 
vvould it be for me to become an outcast of society than expe¬ 
rience what I now do. Pray write by return of post, and say you 
forgive me, is all I ask, although I am ignorant how I offended 
you. That God Almighty may bless and preserve my wife is the 
prayer of her husband. 


J. D. 


No. 6. 

(Addressed) “ Miss Gonlon, 4, Saint Andrew’s Square, 

Edinburgh.” 

MV DBABEST SWEET LOVE, 

Thursdav. 

A THOUSAND times do I thank you for youi 
pardoning me, as till the post arrived I was most unhappy at 
thinking my only love Imd delight was seriously angry with me; 


t On Sunday, oit my .s^il. 
. k 3 


this 
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this would certainly render me eternally miserable, as I could 
bear any thing but her anger and disdain. Your disappointment 
was certainly a most severe trial, one which I little deserved, as 
I wrote to you on Tuesday night, and even shortened what 1 had 
to say on purpose that it should be in time; how you did not 
receive it lam at a loss to imagine, but suppose it was owing to 
some mistake in the post, which you know 1 cannot possibly pre¬ 
vent, as I write every night of my life to you, and if you do not 
receive a letter, be certain it is not my fault. * * * 

********** * 

I shall pay them a visit to-morrow, as nothing but the business 
of this horrid day would have prevented my going, thinking that 
she would be there, as I wished to enquire what was the matter 
with you, fearing a thousand things might have happened, but as 
it is lucky, I did not go, your letter has afforded me real comfort 
as it proves how noble a soul you possess; believe me, 1 should 
conceive myself most criminal did I, after what has passed, think 
of being off; believe me, you need not entertain any apprehen¬ 
sions on that point, as I am too deeply attached to you for any 
thing to change; although I do lecture you, on your doubting 
my constancy, yet I still am pleased at it, as 1 consider it as a 
proof of your affection. * * * * * * 

*******1 called on * * 

he rallied me about tfou, and said that if you were at North Ber¬ 
wick it would not be in the power of the worst of days to detain 
me here ; he inquired after my little sister, and said she was a 
dear little creature; little did he think what a relationship auh- 
aisted between us. He invited me to dine there to-morrow, but if 
possible 1 will be off, as 1 think it will be impossible for me to be 
from North Berwick in time. On Saturday night, dearest of 
dears, we meet: happy will it be for me, as 1 am quite dead with¬ 
out you; the time will come, 1 hope, when that separation shall 
be no more, as it grieves me even to suffer you five minutes from 
your husband, although most fully, most completely convinced of 
your unalterable attachment. On my part 1 can only say, that 
nothing can change my sentiments of you, they are too Brmly 
rooted to be destroyed, independent even of those sacred ties 
which unite us, my love, for you would still be the same ; as it is 
now sealed, it would be most villainous in me to alter one senta- 
ment 1 ever professed, 'fhis will, I sincerely hope, convince 
you how sorry I ant that the neglect of a letter should have made 
you so angry, but 1 desire you to inform me if you received mine 
of Tuesday night, that I may inquire into its loss if it did not ar¬ 


rive. 
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rive. Once more then 1 most solemnly request you will not al¬ 
low one thought injurious to the fulfilment of all tho' promises and 
engagements 1 am under to you« as nothing can or ever should, 
if possible, annul them ; read this over and over, and put that 
confidence in me which your peace of mind, your duty, in short, 
every thing ought to be dear to you requires, as it will be the 
most certain way to make yourself miserable for ever, as this kind 
of suspicion will finally end in your being jealous if 1 speak to 
another woman. Forgive this lecture, my love, as it is the only 
thing 1 can find in you to lecture. 1 will let you know whatever 
passes to*morrow at B.; 1 should not go there did 1 not think it 
would appear remarkable after the acquaintance 1 have with both 
parties. liOtta will be too much engaged to flirt with me if 1 was 
in spirits, which is far from being the case. When is the seal to 
be finished ? and 1 am all impatience in that as well as every 
other thing. Put off the journey to Braid, if possible, till next 
week, as the town suits so much better for all parties. I must consult 
L. on that point to-morrow, as I well know how apropos plans come 
into her pretty head; there appears to be only one difficulty, which 
is where to meet, as there is hut one room, but we must obviate thak 
if possible. 1 intend, asking leave in August for a month, and 
shall bend my course North, as 1 wish to fix my quarters in Aber¬ 
deen for a month at least, as we could often meet there and at 
castle. Write to me immediately on the receipt of this 
letter, and say you forgive me,.nnd that you never will again dis¬ 
appoint me, and 1 shall then be really happy. Pray where is the 
virgin, you never mention her: what brought her to my mind 
heaven alone knows. That God Almighty may ever preserve my 
wife, and inspire her with the purest love for her husband, is the 
first and sole wish of her adoring 

J. D. 

(The full signature obliterated.) 


No. 7.^ 

(Addressed) “ Miss Gordon, Bnud, Edinburgh." 

Tuesday, half past nine. 

MY DBARSST LOVE, 

CURSE on my fate, that although not wanted it 
should ever enter my head to come here, it is too late to attempt 
iVtiiniing, but 1 will be with you at eleven to-morrow night. Meet 

k 4 me 
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me as usual: your letter has grievously vexed me; how could you 
write me such a one. Believe me, in the greatest haste, 

Believe me. 

Your affectionate kushandt 

J.D. 

r. S. Arrange every thing with h. about the other room. 


No. 8. 

(Addressed) " Miss Gordon, Braid, Edinburgh.'* 

MY CEABEST tovE, Thursday. 

1 HAVE only time to say that 1 have yours, but 
there is only half an hour to answer it. I have received several 
letters from town, all of which say that Lord Stair has heard the 
report of our marriage. Good God! how hard is my iate, that 
for tl\e malice of a set of people I should run the hazard of being 
disinherited, therefore contradict it in every company, as my sole 
hope depends on him, and such a report would infallibly ruin me, 
which I know would hurt you, as I know you love me. 1 should 
not have mentioued this had it not been absolutely necessary for 
me to inform you of it; tell me if it is possible to see you now 
your brother has arrived, as it may be running too great risks: I 
shall be happy to be introduced to him. You, J hope, received 
my letters safe. * * ^ * * * 

■** * * My father wishes me to exchange into the 

Foot Guards, but I shall give no decisive answer; his aversion 
consists in my being sent to Ireland next year; when that time 
arrives 1 will first apply for a recruiting party, then, if refused, 
exchange into the Guards, certain of one from them, which will 
detain me in Edinbro’ as long as the war lasts. 1 hope soon to 
be able to see you at ftraid, when 1 shall receive dear Lotta’s par¬ 
don from her own mouth, as she knows 1 am very fond of her. 

1 have spread the report of our not being married far and near. 
Would to God there puniriiment for 'people maliciously 

trying to annoy others, as we have not been exempt from our 
torments. * * * * * * 

******* * 

Believe me, 

unalterably yours, 

J.D. 

A most eztraordinaiy circumstance alarmed os this morning, 
but the post only waits, so adieu. 
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No. 9. 

(Addressed) “ ACss Gordon, St. Andrew's Squsre.” 

MY nsAaBsir and only lotb, 

YOUR letter has made me truly miser- 
ttble: I have only read half of it, as 1 am all impatience to assure 
you how unhappy the thought of neglecting you has made me. 
Nothing but the most absolute necessity of drills and every 
other species of annoyance could have made me neglect it this 
day, but till five o’clock 1 was not at leisure a moment. ^Would 
to G(»d I could come to town, but it is absolutely impossible* this 
night. J will write three sheets of paper to you this night. At 
present this must be the only letter I have time to write. Well 
knowing the anxiety you must feel, and the danger of the eervant*s 
being teen. That God Almighty may eternally protect you is the 
only wish of your devoted hu$—^. 


J.D. 


No. 12. 

(Addressed) ** Miss Gordon, Braid, Edinburgh.” 

MY OBARBST WIFE, Halifax, July 2(th. 

FOR the last time I write, unless you immediately 
write me an explanation of the cause of your being so long silent. 
I cannot suppose my letters have not reached you, as I never yet 
found the post deceiving me; but to think that any one should 
have already supplanted me in your affection is too melancholy 
for me to support. 1 have b^n now absent ten days, durii^ 
which time you have not written one word in reply to the letters 
1 constantly sent you. If my letters are disagreeable to you why 
not tell me so ? for it must be infured from no notice ever being 
taken of them that is the case; but although you are so negligent 
of your promise it shall never be sud that in any one instance I 
departed from mine, consideriog them to be more strictly ob¬ 
served on account of the distance which separates us; but to save 
trouble, if I do not hear from you to-morroW, 1 mU write to my 
suterp and desire to know what is the reason of this ulence, and 1 
am certain she will sot suff»r me to be kept in tlie perfect state 

of 
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of ignorance of what is passing with you. Bdieve me« that the 
pain that writing to you in this manner gives me is greater than 
I ever yet experienced, butl freely forgive you, as, indeed, 1 could 
any thing you ever did to ‘me, only trusting that, at some 
future period, you may think me worthy of being restored to that 
place I once possessed in your esteem, and t6 lose which would 
be worse than death. I shall leave this for York to-morrow, 
where I remmn Ull Sunday, possibly later ; direct to me there, 
but you shall hear from me ere that takes place, as 1 shall not 
leave off writing till we meet. I think of visiting Aberdeen 
after the 24th of August, where we can meet, for I am determined 
to see you, cost what it will. **♦ 

******* 

, Whatever money you want, draw on me without scruple, as I am 
eertain you must be in want of it. Pray write to me if it is but 
your name: and, dearest life, believe roe. 

Most devotedly. 

Your 


D. 

P. S. Send me your picture as soon os possible. 


No. J3. 

* 

(Addressed) *‘Miss Gordon, 4, Saint Andrew Square, 

Edinburgh.” 

MY DEARBST LOVE, Chelsea, May 29th, 1805* 

YOUR ai^er, on account of my negligence, is 
perfectly correct. I have behaved rather ill; therefore as 1 am 
fully sensible of my misdeeds, the least you can do is to extend 
your forgiveness, i do not wender at your feeling hurt at it, 
but I hope no slight occasion will induce you to do any thing 
desperate, as it will prove a source of bitter regret to you after- 
wa^ Livmg herel think naturally makes a man idle; but 1 assure 
you, you may depend upon my never changing any part of my con¬ 
duct by sepanidon. 1 have spoke on the whole affiiir to a very 
particular friend of my fathers, at this time residing with hlmi 
who has assured me that he will do eveiy thing in his power to 

t 
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Msist both of us, but that he would advise me to wait the course 
of time with him, as he says he is certain he would immediately 
convey his fortune over in trust to somebody, were I, us things 
are at present, to hint at such a transaction as marriage j there* 
fore I am inclined to follow his advice, particularly as situated as 
you are, nothing could strengthen the ties which unite ust and as 
the fortune 1 possess in my own right is so small and so much 
impaired that it would be nearly impossible for me to support you 
in the style ot'life you ought, as my wife, to be supported in ; there¬ 
fore it is my wish it should not be mentioned till such time as it can 
without injury to ourselves be done. At the same time, I must 
insist on a paper properly signed by you, acknowledging yourself 
my wife, being sent me as soon as possible, as, in case of my death, 
it would be necessary for you to produce it to enable you to take 
possession of what I may leave behind. 1 did not intend this as a 
melancholy epistle, but as essentially necessary to both our 
interests, therefore look upon it as such, and as you obey me, 
or 1 you, we shall be as happy as otherwise we should be 
miserable. ***** 

******* 

Write to me as soon as you can, and never, my love, be annoyed 
at not hearing from me, as you may depend upon my ever 
holding your interest in my mind, and as there is nothing I would 
not sacrihce for your good, so am I certain there is nothing you 
would consider too much to be done for me, well knowing your 
genuine goodness of heart and disposition. I met Captain J. 
again, which is very disagreeable, as considering his relationship 
it makes it very unpleasant, and 1 wish particularly to be recon¬ 
ciled with both of them were it possible, but as you know the 
temper of the one, 1 am very apprehensive it is not likely to take 
place, only you have my free permission to act as you please, and 
to tell Charlotte that I wish her every comfort, and only regret 
my cursed folly in ever mentioning a subject likely to disturb the 

harmony of her house. * * * * 

******* 

I am so much hurried by the General; who is waiUng for me, 
that I have only time to say I ever am, dearest love, most affect, 
yours. 

J. D. 


Many ilanks for the picture, whieb arrived safe. 
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No. 14. 

(Addressed) ** Miss Gordon, 4, St. Andrew’s Square, 
Edinburgh." 

MY DEAREST WIFE, Chelsca College, June 10,1805. 

1 AM greatly surprised at your having so long de* 
dined writing; and not knowing to what cause it is owing, am 
inclined to attribute it to nothing very favourable to myself. If 
you have cause of complaint against me, why not at once, my 
love, tell me so, and not drive me to distraction by abstaining 
.a fortnight without ever writing one line. I am unwilling to 
attribute it to a change in your affection, well knowing how much 
you may be trusted; but if 1 do not very soon hear from you, I 
shall not be perfectly easy on that head. If you are angry with 
me for going abroad I will allow you to have just cause; but 
when you consider the utter impossibility of my existing in this 
country as a gentleman, on account of the mean conduct of those 
who ought to be the tirst to support me ; you will I hope allow 
there is more ground than caprice for this sudden movement. 
In the next place I solemnly assure you that I will not be absent 
from you very long, and that^s soon as my affairs are put into any 
order and arrangement, my return will be certain. Situitted as I 
am, is to me misery to exist; dred out of my life'at home, and 
eternally quarrelling with those I am living with, renders it to my 
mind nothing less than a very accurate specimen of what may be 
expected hereafter; but having these things constantly torment- 
ing me, will you allow me to endeavour, by a short absence, to 
rectify them ? You know how little in point of use my stay 
would signify for these next four months, and with my turn for 
expence how very liable I am to involve myself ten times deeper 
than ever. Jjf in thus asking your consent to what, although you 
may allow, you do not approve, I most humhly, dearest love, 
most solemnly conjure ^ you to pardon me, and to repeat the 
assurance how deeply those attractions which were the first 
cause of our acquaintance remain fixed in my breast; and in what¬ 
ever part of the world chance may throw me, they will afford me 
the consolation and hope of in a little time of proving my regard 
to the whole world; an event, evidently I thin|^ at no great dis¬ 
tance, will at once render me independent and you equally so j 
for while the obstacles and plagues which now torment me exist, 

5 neither 
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neither you or myself can ever know either ease or happiness. 

, You will, 1 hope, grant me your pardon for thus tormenting you 
with what 1 fear must evidently appear to you as a dull repetition 
of the same sentiments constantly made use of, but I solemnly 
assure you that they are the natural feelings of one who, though 
in every action of his life has hitherto been most unfortunate, 
yet has no wish to conceal them from you. To return to a more 
gay and proper subject for a letter. I am most happy that 
Charlotte has now arrived at the zenith of power, and is surround¬ 
ed by every wish she can form; most sincerely do I congratulate 
her — and although an idle moment put a slight check to our 
former acquaintance, yet I hope that on my return to this town 
next year, it may appear to her as the failing of human nature, and 
in a general confession to atone for the crime, may be productive 
of a renewal of our former friendship, as nothing could give me- 
greater satisfaction than once more to be considered, as I believer 
I may be allowed, her brother. The people here say that old 
Pitlteney never made a will. If she is the gainer by it, 1 hope so 
most sincerely. I supped the other night with a M. ****, who 
was a good deal in Edinburgh last winter. He said he knew you 
perfectly, and told me a great many anecdotes about you, which 
could not but be gratifying to me, as I find that the idle bundle 
is not so much forgotten as some people would have me believe. 


When I leave this*^capital is I believe most uncertain. The ship 
I am going in is nearly ready; but no person can possibly say 
when she will be ^ and as to her sailing, I think it will not be for 
some time yet. Situated therefore as I am, pray my only love do 
write to me by return of post, and if you have any regard, or the 
least remains of the attachment you once had and professed, do 
write constantly to me, and at the same time forward the paper 
1 requested of you in my last letter, and acknowledge yourself my 
reife, that as we are not immortal, I may leave you, in trust of a 
friend of the greatest honour, the small remains of what once was a 
tolerable fortune. Did 1 not consider this as most essentially 
necessary for both our interests, on my honour 1 would not re¬ 
quest it: but as you cannot refuse on any legal grounds, do my 
dearest wife forward it directly, and let your pardon for all the 
uneasiness I have given you accompany it, or otherwise I shall 
be perfectly miserable ; and 1 most solemnly promise that there 
is nothing on earth that you may request that I will not do, except 
remaining here, which situated as I am would render it perfectly 

unsafe 
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unsafe in me to comply with, as nothing but my departure can 
restore my fortune to urhat it once was, or cause the liquidation of 
those debts which have hitherto so long plagued and perplexed 
me. Having thus explained to you the whole cause of my departure, 
I am inclined from your goodness of heart, setting aside all other 
considerations or claims, to hope that the return of the post wiU 
bring back a perfect, free, and uncontracted pardon for past, 
for all sins committed, but particularly as they were hot caused 
by myself, but the .villainy and malice of others. I shall now con- 
^‘lude with every wish this world can bestow, may be your's, and 
that I ever am, 


Dear Jacky, 

roost devotedly, 

your husband, 
D. 


No. 15. 

(Addressed) **Miss Gordon, Braid, near Edinburgh." 

MT DsaaEST LOVE, Chelsea, June 28th, 1805. 

I RETURN you a thousand thanks for your kind 
remembrance of so idle a being as myself. 1 allow it is more 
than 1 merit, but I have endeavoured to do something in return 
for it. I have called on Lotta and Johnstone this day; they 
were out of town, but as soon-as they return I will certainly call 
again and write her a letter expressing my sorrow for the disa¬ 
greement, and hoping to be again considered as her brother, a 
title 1 would not give up for any consideration, and when I return^ 
tmr families I trust will be on the footing they ought to be. But 
you must allow that he ought to have first spoke to me, as I could 
not consistently vrith etiquette make the first advances : although 
stifling all other feelings to the desire of reconciliation, I have in 
this instance been the first. I with this send you the hair so 
long wanted, and which you ought ere this to have received. It 
was by mistake sent to Colonel Dalrymple, where it was likely 
to remain, had 1 not luckily arrived in town. If it does not 
please you, write to Witgman, St. James Street, he will alter it, 
and has my directions to forward to you any thing you may write 
to him for, so do not out of fiilse notions of economy deny your¬ 
self what you require, as I should not wish my wife on any ae- 

eount 
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count to appear in any thing not perfectly consistent widi her 
rank. The Duchess b still in London, Ifl remain here till 
Sunday Sir Willoughby Aston has promised to introduce me to 

her notice. ***** 

******* 
******* 

I am going this evening to a masquerade, and afterwards to Mrs. 
Hamilton’s, our relation: Lady H.Dalrymple is to be there, 
and I expect of course a great deal of railery, not having seen 
her since the confession she made me make at Dunbar relative to 
certain affairs in which ym were greatly concerned, but by which 
1 fear her Ladyship did not greatly improve her stock of know¬ 
ledge on the subject. * * * * 

******* 

I arrived here very late on Tuesday from Suffolk, and now find 
I might as well have remained where I was,* but 1 confess the 
country is to me .so horribly dull, that I find time too heavy on my 
hands to admit of a long stay there. I want to go north, but in 
the state of uncertainty relative to my going abroad, 1 do not 
think it adviseablc to leave this place. To say the truth, 1 begin 
to wish 1 had not [tom] to the proposal, but as my relinquishing 
it now would only gratify certain people whom I equally detest 
and depise, 1 am rather inclined to proceed. But of my departure 
you shall have ample notice. you .send me a lock of your 

beautiful hair, as I intend having it set in a new form, particularly 
as the only lock I have at present is too small to convey to me 
the remembrance I wish. There is one thing, my love, which 
annoys me, 1 mean the reflection of not having behaved to you so 
liberally as T ought to have done; but I hope you will pardon me, 
and in return you have my free permission from the of N<h 
•oemher to make whatsoever expence you please^ as I will before my 
departure arrange all money matters in such a manner as to gwe 
you every opportuMJty of gratifying your taste or any other fanqf 
you may take into your head. I hope that virgin sbter of mine 
b likely to change that odious appellation. Ifou should intro¬ 
duce some captain to her that she might at least be on equal footing 
with yourselves. ***** 
» * * » * * • » 
******* 

V ****** 

(iod bless you, my dearest Love, 

ever affectionate Husband, 
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silt, . Ballencrief House by Had. 

19th Nov. 1807. 

AS I find by means of the correspondence I have had 
the honor of having with you, that the footing on which I stand 
with Mr. Dalrymple has transpired, and through the Duchess of 
Gordon, it has come to both my brother’s ears. In this case I 
shall have no hesitation in putting my papers into the hands of a 
man of business, and establishing my rights, as it is a very un¬ 
pleasant thing to hear different reports every day. The last one 
is, that Mr. Dalrymple had ordered a new carriage on his mar.- 
riage with a nobleman’s daughter, and that his and her arms 
were actually quartered on the carriagq. All these various re¬ 
ports came from the Duchess of Gordon, and she says, from what 
she learnt through‘you, from a friend of your’s,. that 1 have Mr. D. 
completely in my power; that I can either make liim acknow¬ 
ledge me publicly as his wife, or make him pay a very large sum 
of money. The latter of which I shall certainly not do. 1 do 
not want money, 1 want justice; and as 1 am used extremely ill 
by him, I shall shew the world who has been to blame. If you, 
Sir, with your usual goodness of heart, did let him know my 
determination }n this business, and that 1 am to have the support 
of my brothers in the case, and unless he comes forward and says 
he means to behave like a gentleman, and as he ought to do, 1 
will make him. A maintenance he is obliged to allow me, 
whether be lives with me or not; few would have borne this 
treatment so long, and if the secret had not been divulged through 
you, I do not believe I would have divulged it, for fear of involv- 
ii^ others; but, on the whole, I believe 1 am obliged to you. 

I have the houour to remmn. 

Your very obedient humble servant, 

J. Gordow. 

(Addreand) Samuel Hawkins, Esq.” 


B. 

(Private.) 

SIR, Edinburgh, May 9th, 1808. 

YOUR former goodness to me induces me to again 
trouble you with a fisw lines, to see if you would have the good¬ 
ness to let mO know if there has been any accounts lately from 

Mr. Dal- 
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Mr. Dalrymple. My unhappy situation is the only apology I can! 
offer for the uncommon trouble I have offered you, and which 
your humanity has paid attention to; any real friend of Mr. 
Dalrymple’s ought to caution him against forming any new en¬ 
gagement, as though 1 have not brought forward my claims at 
this time for particular reasons, that is not to say 1 have, re¬ 
linquished them. That 1 am determined I never null do, and 
were he to think of forming any of the connexions that have 
been talked of, or any connexion whatever, I will inmediately 
come forward with my claims, which must put himself and the 
unfortunate woman in a most disd^reeable^ situation. My idea 
is, that he is not aware how binding his engagements are with 
me, and though this says lif tie for his honor, some friend ought 
to warn him of his situation. ( ) I am conduced he will 

force me to strong measures ere long. Pray excuse my troubling 
you, but my sufferings must plead my apology. 1 know not what 
comfort is since this cruel business. 

1 have the honour to remain, &c. &c. 

Samuel Hawkins, Esq. 


No. 16. 

(Addressed) “ Miss Gordon, Braid, near Edinburgh.” 

MY DEAREST LOVE, Portsmouth, July 19, 1805 

I HAVE been so hurried on my departure for this 
place that 1 have been literally travelling for this fortnight, but 
at last am stationary at this most delectable place. As yet no 
convoy is or for some days likely to be appointed ; and as 1 dread 
the thoughts of remaining at so horrible and dirty a place, I think 
it very likely that I shall rcluru to the centre of all gaiety, Lon¬ 
don, till necessity obliges my departure. 1 at present feel by no 
nieans inclined for a Mediterranean trip, and could J by any 
means in the world contrive to be off, 1 should certainly make 
use of them. As things are at present, 1 purpose returning here 
in January or sooner if possible; but as all arrangements of this 
nature must be liable to so many changes, 1 do not fix any pre¬ 
cise time for my return, us you may depend on my taking the 
very first opportunity of leaving a country which I by no meant 
approve of, and which nothing but a foolish pique induced me to 
volunteer for; to add to all my misfortunes, just three days be¬ 
fore I left London, I was introduced to the Duchess of St< 
VOL. It. 1 .Alban' 's. 
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Alban’s. * * * * * 

My ffl^ther was suddenly taken ill after dinner on Monday, and 
they were at first very apprehensive something serious might 
have happened but however he has rallied againj and they say 
better than before. He left this place the next morning for 
Chelsea. 1 would recommend you to enclose all my \etters in a 
packet, to be forwarded to me through the care of Sir Rupert 
George, the Transport Office, London, who has more frequent 
opportunities of forwarding them than any other person. By 
the bye, it is very extraordinary that 1 have not received one line 
from you for this fortnight past, which 1 attribute to the letters 
being missent, as there have been several letters written from 
London to me which I have never received. I wish you would 
before I go acquaint me where your brother is likely to be foimd, 

. as I particularly wish to meet him. What sort of a disposition is 
he of, that 1 may be able to understand how to manage him in 
regard to yourself? **** 

******* 

liondon is now nearly over, the place is becoming quite deserted : 
indeed I am not sorry for it, as no one ever left a place with more 
reluctance than 1 did town; and in exchange have gut into a 
vile beastly place, and on the high road to a worse. 1 fear long 
enough before this reaches you 1 shall have taken my departure ; 
but before that event takes place 1 must assure you that it is my 
fixed determination that nothing in the common course of things 
shall detain me there beyond the time first specified; and as that 
is so short, I think we can only look forward to it; t/tere is on(- 
thing which I particularly wish to caution you about, which is never 
to give any belief to a variety of reports which may be cirailated 
relative to me during my absence. If you do you will render your¬ 
self eternally miserable, and produce a breach between us which 
nothing in this world ever can rectify. I shall not explain to what 
I am alluding, but I know things have been said, and the moment 
ram gone will be repeated, which have no foundation wjiatever, 
and are meant only for the ruin of both. Once more therefore I 
entreat you, if you value your peace or happiness, believe no report 
about me whatever, unless you know it to be true. This advice 
you will thank me one day or other for—at present it may appear 
harsh and ill-judged, but time will prove to you how justly 1 
have foretold w'hat will happen. I am sorry I did not see Char¬ 
lotte before I left London, but in fact I was so very much hur¬ 
ried with the preparations and other troubles, that when they 
seturned I.hkd no time to see them. A thousand thanks for the 

hair. 
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hair. 1 have it most beautifully set, and shall keep it as a me:>' 
morial of pleasures past, but which will 1 hope soon return. 
Why do you not write lo Allen and order another ridkig habit ? 
He has my directions to make whatever you think proper to order ; 
so it is your oton fault if you ever want any and whOn I 

am in Italy, if there is any thing you may particularly fancy, it 
shall be sent you. How is your father in health P in tempec I 
should think nothing extraordinary. 

God bless you, ever dearest Love, 

Yours, J. D. 


No. 18. 

(Addressed) “ MissJ. Gordon, Sir J. .Tohnstone's, Bart. 

Ballencrief, lladding.” 

Grand Parade, Brighthelmstone, 
MADAM, . 26th Oft. 1807. 

VERY uuexpectedly until M'ithiii these few days only, 
since I did myself the honour of addressing you from Mr. Coutts’s 
Ranking House, have I continued away from this place, so that 
the contents of your several letters were entirely unknown to me 
until my return, and under circumstances apparently so disadvan¬ 
tageous as 1 appear to have been placed in one of them, as 
.also indeed to have relieved you from a considerable degree of 
anxiety on your own account, I should not have deferred so long 
satisfying you in your different enquiries; and reserving all ex¬ 
planations as to myself, I shall begin first with assurances to' you 
that nothing really can have been more groundless than the ex¬ 
traordinary report circulated in your part of Mr. Dalrymple being 
cither previously to or since the time of your euqmring of me, 
being in London, or even one thousand miles of it, having con¬ 
tinued at Vienna, from which place I have received frequent 
accounts from him, and the last (making allowances for the great 
difficulty of communication) of recent date: so far too from its 
being at all in his contemplation even to return to this country, 
that he speaks decidedly of its being his intention to remain abroad 
for two years, and appears to have a strong inclination to extend 
his present quarters to a very considerable distance; having dis¬ 
posed, I should hope entirely to your satisfoction, of the groundlesa. 
ness of that part of the report, it must be wholly needless to enter 
at all into the remainder of it, unless it may he to observe, that 
from the same quarter, in which a freedom of speech appears to 

1 2 . havtf 
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have been made use of to my own prejudice, may have originated 
that, whicii certainly with no foundation at all, in the instance 
you allude to at least, can be ascribed to Mr. Dalrymple. Now 
with regard to any disclosure on my part of the correspondence 
which 1 have had the honour of holding with yourself, I beg you 
to rest assured that 1 have been particularly guarded; but when a 
young and impetuously minded character should on the first and 
only interview I ever had with him, have declared it to be his 
fixed determination hand over head, and with the utmost violence, 
to proceed against one for whom you had expressed that affection 
so natural in a near connection, it was at least 1 thought necessary 
to let him be informed that I have been in correspondence 
with yourself on the subject, and that such circumstances had 
come to my knowledge as would, I was sure, preclude him from 
taking any such course as he proposed. I however never produced 
one single letter of your’s. 

I have the honour to remain, &c. 

Samuel Hawkins. 


No. 19. 

(Addressed) “ Miss J. Gordon, Ballenericf House, Hadding¬ 
ton. N B.” 

Grand Parade, Brighthelmstone, 
MADAM, llthDec. 1807. 

WHEN I did myself the honour of last addressing you, 
although dated 1 believe as above, it was in a great hurry at an 
inn on the readjust as I was changing horses, and in my way on a 
very long journey into Wales, from which part I only returned 
this day, or 1 should certainly sooner have acknowledged your 
letters from Ballencrief House, and which I very much wish I was 
able to do more to your satisfaction; but the present most extra¬ 
ordinary situation of this country, with all parts of the Continent, 
has effectually indeed cut off every sort of intercourse. I am 
wholly at a loss in what way to forward a letter to Mr. Dairym- 
pic, and he must be so much so himself, 1 apprehend, that I have 
no expectation now’ of hearing until matters take a more favour¬ 
able turn. The last letter I received from him was dated from 
Vienna, and it is now upwards of three months since; at that 
time any breach between the Austrians «'ind this country was not 
in the least foreseen by any of the English residing at Vienna : 
bbt the Austrian Minister having yesterday, 1 was informed, re¬ 
quired hb passports, the Englbh will be without any place of 

8 refiige 
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re/uge whatever, unless they should be able by any means to get 
into Switzerland. There is too much reason, therefore, to con¬ 
clude that even those English at Vienna will share the same fate 
with their other countrymen on the Continent. 

In Mr. Dalrymple's different letters, and particularly the last of 
them, lam given to understand by him, that in place of two years, 
the first time limited for his stay, he should not think of quitting the 
continent at all, being heartily disgusted, as he observed to me, 
with England and its society. If any thing should by chance take 

me into the north, I should in that event do mvself the honour of 

» 

seeing you, when I might probably be more unreserved than 1 am 
in writing. At any rate I feel that I should have very little diffi¬ 
culty in satisfying you of my having acted throughout in such a 
manner as could not fail meeting as much with your own appro¬ 
bation as it would, I am convinced, that of Mr. Dalrymple. It 
is best for me not to mention the name of the person I alluded 
to ill my last, but 1 have the satisfaction to think that by my 
timely explanation, and that only too in a general manner, much 
mischief was in all probability prevented ; 1 could most easily 
defend the part 1 took to the Duchess of Gordon, or to any of 
your own family, and most seriously wishing that 1 could prove 
much moie useful to yourself or Mr. Dalrymple, 

Have the honour to be, &c. 

Samuel Hawkins. 


No. 20. 

(Addressed) " Miss Gordon, Braid House, near Edinburgh.” 

MADAM, Findon, near Shoreham, 7th June 1808. 

JUST at the moment that I ascertained, as I thought, Mr. 
Dalrymple’s being at Palermo, and was actually writing to him at 
that place, having had a promise of my letters being forwarded 
from the Commander in Chief’s Office, who, to my no small 
surprize, should make his appearance here but Mr. D. himself ? 
He left l*alermo, be informed me, only six and twenty days pre¬ 
viously to his going down to me at Brighthelmstone, and finding 
that 1 had left that place, came over immediately to me at my 
new residence at Findon. Great, however, as my surprize was at 
seeing him, it hath been very much exceeded indeed by my 
having received letters from two very particular friends of 
his late father, informing me that on the very day after his 
return from hence to town he was married to Miss Manners. It 
being, as I have already intimated to you, known to, some of 

13 his 
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his friends, that Mr. Dalrynaple had ho recently to his fuarriage 
with Miss Manners, been with myself, it was not altr^etfaer 
unnatural I felt (ill-founded as such a conjecture certainly was) 
that it should strike them 1 might not only be privy to, ^it tveii 
the adviser of such a measure as was immediately afterwards 
taken ; and therefore to do away the slightest surmise of the kind, 
1 felt it incumbent on me to make assurances to them, as i also 
do to yourseif, that neither in thought, word, or deed, have 1 at 
all participated in it, but on the contrary 1 believe my advice and 
opinion were considered (to use his own term) much too gloomy, 
and were the means, 1 dare say, of completely deteiriiig him from 
confiding one syllabic of his intentions in my breast. 

I have the honour lo be, &c. 

Samuel Haw'kins. 


Extract from the }>er8onal Answers on oath of John William 
Henry Dalrymple, Esq. 

THE Respondent positively saith, that the only time when any 
connection by carnal copulation took place between them was on 
a night in the aforesaid month of May, at the house of the said 
Charles (iordon. Esq. at Edinburgh, prior to the signature by the 
Respondent of the Paper, marked No. J. 


Extract from the personal Answers on oath of Miss Johanna 

Gordon. 

THE Respondent further answering, says, that she denies that 
no carnal copulation did ever take place between the said John 
William Henry Dalrymple and the Respondent at any time sub¬ 
sequent to the signing of the said marriage contracts articulate, or 
either of them, or that the said John William Henry Dalrymple 
and the Respondent did not in pursuance and upon the faith of 
the said marriage contracts articulate, or either of them, cohabit 
together as lawful husband and wife, or ever own or acknowledge 
each uthcr as and for lawful husband and wife; for the Respondent 
saith, that subsequently to the written acknowledgement of mar¬ 
riage bearing date the 28th of May 1804, they, the said John 
William Henry Dalrymple and the Respondent, upon the faith of 
their said marriage, consummated the same, and several times 
afterwards had the carnal use and knowledge of each others 
bodies, as Well at the house of the Respondent’s father in Edin¬ 
burgh, at athis country-seat at Braid. 
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PAPERS in the Case of Gilbert v. Buzzard and Boyer. 

No. 1. 

A Letter addressed to the lit. Hon: Sir W. Scott, on the 
subject of the Durability of Wood and Iron. 

Belle Vue House, Chelsea, 

MY DEAR SIR, February 10, 1821. 

SINCE I have read the Papers which I lately 
returned to you, 1 am more convinced than ever that the question 
as to the comparative duration of wood and iron cannot be satis¬ 
factorily decided by arguments founded upon Chemical Theory, 
for the diversity in the opinions of men undoubtedly well versed 
in the Science of Chemistry (as exhibited in the above mentioned 
Papers) evidently proves that these opinions have been rather 
formed upon conjectures than upon facts. Notwithstanding 
therefore all the love and respect with which I regard my favourite 
Science, I am induced to.make it give place to another mode of 
investigation which to me appears preferable, because it seems 
to be more certain. I shall now therefore beg leave to submit to 
you such facts as I have been able to collect, tending to show 
the comparative duration of wood and iron when placed under 
equal circumstances; and for this purpose I will endeavour to 
state the effects which take place on wood and iron, 

1st, In very dry situations; 

2dly, In the opposite extreme, or that of permanent submersion 
in water; 

And 3d]y, In situations which are damp, or where there may 
be alternations of dryness and moisture. 

Wood, when well seasoned as it is called, and placed in a dry 
situation, will frequently remain unimpaired for many centuries. 
We have instances proving this, in the timber of ancient build¬ 
ings, and articles of furniture; but amongst the most remark¬ 
able are the cases made of Egyptian sycamore, containing certain 
mummies. 

These are very perfect, and have unquestionably lasted more 
tlian two thousand years. 

It must however be recollected, that these have not only been 
placed in dry situations, but have been also protected by a coat- 

1 4 ing 
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ing of Plaster, which has contributed to their preservation, like the 
calcareous Incrustations on vegetable substances found at Carlsbad 
and other places, or the siliceous depositions upon synilar 
substances produced by the waters of the Geyzer Fountain in 
Iceland. 

Dryness is essentially requisite for the preservation of these, but 
the Plaster of the Mummy Cases, and the Incrustations wliich I 
have meiStioned, also protect the Wood from the attacks of Insects, 
which so frequently in Europe cause its destruction; whilst the 
same species of destruction takes place in India, to an almost in> 
conceivable extent, by the ravages of the Termites or White 
Ants, whose attacks can only be resisted by Glass, Stone, or 
Metal. 

Now supposing Iron to be placed under circumstances similar 
..to those which have been mentioned, we have every reason to 
believe, that it would last ad infinitum ; for in a dry situation we 
do not know of any Agent by which it can be corroded, and we 
are perfectly certain that Insects cannot make any impression upon 
it.—It therefore appears, that even under circumstances most 
favo\irable to Wood, this will be much surpassed in point of dur* 
ation by Iron. 

1 shall now proceed to consider the effects produced upon 
M'ood and Iron when permanently submerged in Water, and first 
as to Wood ; we have many examples of Tnmks of Trees which 
have been long preserved in the state of submersion, and we may 
take as an instance the Submarine Forest at Sutton, on the coast 
of Lincolnshire, described in the Philosophical Transactions for 
1799, p. 145. 

In this and other similar instances the Wood is solid and well 
preserved, but is more or less of a black hue, which 1 am in> 
cliiicd to attribute to incipient carbonisation produced by the 
action of water, and which carbonisation 1 believe has contri¬ 
buted very much to the preservation of the Wood. 

It is however remarkable that (excepting the Piles of some 
iincieut Bridges not any example occurs of Wood in a M^ihu- 
factured State having been .so preserved, at least I do not recol¬ 
lect to have seen, reatl, or heard of any such case; whilst as to 
Iron, innumerable facts can be cited to j)rove how very little this 
Metal becomes corroded in similar circumstances. 

Even from depths of the Sea, Anchors, Chains, Bolts, Rings, 
and Cannon have been raised after the lapse of many Years, and 


** Also the Conway Stakes. 
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Iiave been found in a more or less perfect state ; but as these are 
not so immediately applicable to the present question 1 shall 
pass them over, and more particularly notice the effects produced 
upon Iron by long submersion in the Water of Lakes and Rivers. 

It is well known that in the year 1568, when the young George 
Douglas escaped with Mary Queen of Scots from the Castle of 
Lqclilcven, he threw tlic Keys of the Castle into the Lake. 
These Keys were accidentally fished uq^from the bottom of the lake 
about five years ago, and I have been informed were found nearly 
or quite in as perfect a state as they probably had been when cast 
into the Water. 

1 remember to have seen at Sir Joseph Banks’s, about three 
years ago, several Swords and Diiggers which had been brought up 
from the bottom of the Thames, and which from their make were 

at least of the loth centiirv. 

0 

These were in good preservation, very little corroded, and only 
covered with a thin coat of blackish brown rust, which could easily 
have lieen removed by a Cutler, and then the M'^eapous would have 
been as fit for service as ever. 

Even the slender Spindles or Spikes by which the hilts were 
connected with the Pommels remained perfect; but not the 
smallest trace of the Wood which probably bad formed the 
handles could be perceived. 

Sir Joseph Banks also jiossessed various Swords, Daggers, 
and an Axe of Steel, iwhich were found with weapons and utensils 
of Bron/.e in the bed of the river Withain in Lincolnshire, when 
that river was cleaned out in 1787 and 1788. Some of the 
steel weapons were deemed to be Saxon or Norman, but Others 
as well as the Axe appeared to be decidedly Roman. Dr. Pear¬ 
son has given an account of them in the Phil. Trans, for 1796 
pp. 395—450. 

Here again, although we find that several of them, such as 
the Sword Fig. 1, the Axe Fig. 2, and the' Dagger Fig. 4, Tab. 
XV, were in good preservation, yet not the smallest particle of 
Wood which had formed the handles could be found, and we may 
therefore conclude, from these and the other examples which have 
been n)entioned, that Iron does not suffer by permanent Sub¬ 
mersion in Water any thing like what might be expected, b^ 
that the case is very different as to Wood. 

When however Wood and Iron are exposed to the effects of 
damp, or to the alternations of damp and occasional comparative 
dryness, then it is that both most speedily experience decay. 
Tliis peculiarly merits to be considered as being more immedi¬ 
ately 
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ately applicable to the preseot question, namely, the comparative 
durability of Wooden and Iron Coffins; and although we have 
itot the means of making a direct comphrison. Iron never having 
been employed until this time for such a purpose, yet 1 think we 
may form a tolerably correct estimate from the ancient impie> 
nients and weapons so frequently found buried in the earth and 
in the tumuli called Barrows. Of course 1 only intend to notice 
those which are of Iron or Steel, but 1 may observe, en passant, 
that those made of Bronze, such as heads of Spears and the Imple¬ 
ments called Celts, have never been found with any remaining por¬ 
tion of the Wood with which they had been originally connected. 

The Iron or Steel Weapons, many of which are undoubtedly 
British and Roman, have been found under a great variety of cir¬ 
cumstances, and often in good preservation. 

.. A few examples selected from the Archeeologia will be sufficient 
for my purpose. 

Some short Roman Swords made of Steel were dug up between 
Spalding and Stamford in Lincolnshire. Archseol. vol. 5. p. 115. 

Account of Antiquities found in a Barrow at Aspatria in Cum¬ 
berland by Mr.Rooke. Archaeol. vol. 10. p. 112. Amongst these 
are described an Iron broad Sword, a Digger, a Bit, and a Spur. 

A Hatchet of Iron found at Kingsholm by Mr. S. Lysons. 
Antiquities in Gloucestershire. Archajol. vol. 10. p. 133. 

An Iron Dagger, with heads of Spears, &c. apparently Roman, 
and found by Mr. Gell, near Hopton in Derbyshire, covered with 
Stones, ill a situation where it is supposecl a battle had taken 
place. Archseol. vol. 12. p. 2. 

Various pieces of Iron, and a small Iron Chain, found in the 
remains of a Roman building at Caer Irun in Caernarvonshire by 
Mr. S. Lysons. Archseol. vol. 16. pp. 130. 132. 

These examples are sufficient to show that Iron will last a 
very considerable time, although exposed in different situations to 
the alternations of moisture and dryness; but this is not so in 
respect to Wood : for in the innumerable instances which might 
be brought forward in addition to the few which ! have selected, 
not any example occurs of the handles of the Axes and Celts, of 
the Shafts of the Shears, or of those parts made of Wood which 
1^ been connected with the Blades of the Swords and Daggers, 
having ever been found; and it is therefore evident that the 
Wood in all these cases has long ago perished, whilst malleable 
Iron, even in the disadvantageous form of lamins, has outlasted 
the former for ages, although exposed under similar circum¬ 
stances. 


One 
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f)nc solitary instance, and but one, presents itself to tne, in 
which even the vestige of Wood has been observed, and as it 
seems not only to be curious, but also very applicable, I shall 
here particularly take notice of it 
Mr. Hayman Hooke, in a letter to Sir George Yonge, dated 
December .5, 1790, and printed in the 10th volume of the Archse- 
ologia, p. 378, has given an account of some Roman remains in 
bherwood Forest, and afterwards meuUons three large Tumuli 
or Harrows situate in the Forest about a mile from Oxton, one 
of which he opened, and states, that it was formed of fine mould 
to the depth of seven feet and a half from the lop to a little be^* 
low the natural soil; after which he says, “ We came to a kind 
** of gray sand mixed with clay about five inches thick, some 
“ parts of which were moist} oh this lay an Urn half full of 
“ ashes, and coveretl with a piece of coarse baked earth, which 
(the piece of baked earth) broke when taken up. On examin<c 
“ Ing this Urn, to my great surprise it appeared to be Iron cor- 
roded with Rust. On one side and at the bottom is a piece 
“ of AVood which sticks to the Urn, and several small {ueces 
“ were found near it, which, from their shape, being hollowed 
“'“out, evidently appeared to have stuck to the Um. I think 
“ there is great reason to suppose that this Urn was deposited 
“ in the Barrow in a Wooden Case, which when it began to 
‘‘ decay and get moist would naturally adhere to the Iron.” 

With this Um Mr. Rooke found a Sword in a wooden Scabbard, 
and also a Dagger, which likewise had been in a Scabbard of 
Wood, hut this was so much decayed that only some {jortions 
which stuck to the blade could be distinguished. The Scabbard 
of the Sword was the least decayed, but when the Wood was 
pressed, it mouldered into dust. Mr. Rooke afterwards states, that 
with this Urn and the Weapons some Glass Beads were found, 
and then says, “ I think there is no doubt of these Barrows hav- 
** ing been Sepulchres of the ancient Britons; and I should 
suppose, from its vicinity to this Barrow, the little inclosure 
“ above mentioned was a work of the same people.” 

The Iron Urn is certainly a very singular and curious disco- 
** very, and I should think not manufactured in this Island.” 

The Reverend Mr. AVhitaker tells us, (Hist, of Manchester 
vol. 2. p.28.) '* that it was late before any Mines of Iron were, 
“ opened in this Island. They appeur to have been begun only 
** a jfew years befiire the descent of Ccesar, and even then were 
carried on not by the Britons, but the Beiges. To that period 
** both of them rec^ved from the Contment all the Iron they 
** had among them,” 


« In 
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** In this Traffic (says Mr. Rooke) Arms and Domestic Utensils 
“ were most probably imported, and as the Gauls are supposed 
** to have used Urn Burial, it is not unlikely that they should 
** export a few Sepulchral Urns of that durable Metal to Bri- 
“ tain; by which it will appear that the Britons used that mode 
of interment before the time of the Romans in this Island.’* 
Here we have the positive fact of Wood and Iron having been 
buried together in a situation not favourable to the duration of 
either; and when speaking of the Wood, it is quite manifest that 
Mr. Rooke only means to say that it could be distinguished as 
having been Wood, and not that it was Wood in its perfect state; 
for from his expressions it clearly appears to have been in that 
state of decay commonly called Touch Wood, so far decayed in¬ 
deed, that when it was pressed it mouldered into dust. 

The Iron also was much corroded, for the Sword, which was 
two feet six inches in length and four inches broad, when taken 
up, broke into seven pieces; this likewise happened to the Dag¬ 
ger ; but the Urn remained entire, and was proved by the magnet 
to have retained its metallic properties, notwithstanding the proba¬ 
bility that more than eighteen centuries had elapsed since it had 
been buried in the earth. 

From the various fsicts therefore which I have thus, my dear sir, 
submitted to you, I feel convinced that Iron, when buried in the 
earth, is much more durable than Wood; and in saying this, I 
speak of wrought iron, but should cast iron ever be employed in 
the manufacture of coffins, it cannot be doubted that these (brittle¬ 
ness excepted) will in duration much exceed those which are now 
made of that metal in its malleable state. 

With great regard, believe me. 

Dear Sir William, 

Your most faithful and obedient servant, 

Charles Hatchett. 

The Right Honourable 
Sir William Scott, 

&c. &c. &c. 


No. 2. 

Belle Vue House, Chelsea, 
My Dear Sir, April 23, 1821. , 

THE timbers of our men of war, which are of ancient 
date, I have no doubt are those which, from their situation in the 
ships, have in a great mea£|ure been kept dry, and they may, 
therefore, be regarded as placed under circumstances very similar 
to the timbers of antient buildings. 


The 
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The long duration of the Conway stakes, and of the piles of some 
antient bridges (such as those of Trajan’s Bridge on the Danube) 

I am inclined to attribute partly to the quality of the wood, and 
partly to the nature of the soil into which they have been driven. 

The comparative duration of wood (I mean oak compared 
with oak) is very different, not merely as to the well known infe- 
I'iority of the Sap wood to tliat which is called the Heart; but 
between the Heart wood of the same species of oak trees 
planted in different soils; and there is great reason to believe, that 
the quality of the soil is commonly the^cause of the difference in 
the quality of the wood. 

In some places (and I have understood that Richmond Park is 
one of these) the oak trees, although of fine growth and healthy, 
are found to be red-hearted, which, by professional men, is con¬ 
sidered as an indication of very inferior durability; and on the other 
hand, the oak of the New Forest, and other places, is not so, and 
is, therefore, of greater value. 

I need not remind you of the numerous instances which prove 
the effects of soils on the vegetable kingdom.—^Thc wine called 
Sercial, is very unlike the other wines of Madeira, and not at all 
resembling Hock wine; yet the vines which produce it were 
carried from the Hock countries, and planted in the island of 
Madeira.—Cot6 Roti would have been a very different wine had 
it been made from the same species of grapes growing on the 
other bank of the Rhone.—^^Ve must, however, admit, in addition 
to the difference of soil, the conjoined influence of aspect and of 
climate. 

A great difference in duration, I conceive, may also arise from 
the nature of the soil in which piles have been fixed; for, when 
implanted in a very firm and binding soil, the duration of the 
wood is likely to be great, whilst the contrary may be expected in 
a porous or bibulous soil. I have seen some instances of this. 

In addition to these remarks, I may add the well known fact, 
that timbers which have been superficially charred, last much 
longer in the ground than timbers which have not been charred. 

1 believe, therefore, that the quality of the wood, and the nature 
of the soil, have been the causes of the long duration of those 
pieces of timber or piles, which, tra a few instances, have been 
found nearly or quite in a perfect state.—^Believe me. 

Dear Sir William, 

Most truly and faithfully your s^ 
CEtftRLEs Hatchett. 

The Rt. Hon. Sir Wm. Scott, 

&c. &c. &c. 
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No. 3. 

Sir, 

VO forgive me; nothing but the most urgent necessity 
should have induced me to approach you. 

The public entertain an idea that lOL may be detnanded,-^l have 
three establishments to sustain, and since March 2nd, 1 have sent 
out but one iron coffin ; 1 have two corpses in one parish, which 
liave been refused admission to the family’s ow.n grave; the 
fninity have been induced to wait, hoping for your decision daily; 
as you, Sir, stated, that you would appoint a day, we thought it 
would be early. «->Humbly asking your forgiveness, 

1 am. Sir, 

Your very humble Servant, 

Edward Lillib Bridgman. 

Goswell Street Road, 

March 28, 1821. 

To the Rt. Hon. Sir Wm. Scott. 


No. 4. 

Sir, 

FEARING that the table of fees exhibited by St. 
Andrew's parish might be decided on before the enclosed pro¬ 
posal could reach you, through the Register’s Office (to which I 
shall immediately forward it) 1 have presumed to transmit it for 
your consideration. 

Earnestly hoping, that it may lead to a termination of the dis¬ 
putes and litigations in which I have been unfortunately involved 
with the parish of St. Andrew, 

1 remain. 

With admiration and respect. 

Your obedient Servant, 
Edward Lillie Bridgman. 

Goswell Sovet Road, 

May 9, 1821. 

To the Rt. Hon. Sir Win. Scott. 


No. 5. 

The following Docuntent accompanied the preceding Letter. 

TO exonerate die parishes within the bills of mortality 
from inconvenience, and furnish means td*judging of the compsra* 

live 
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live durability of wooden and iron coffins, 1, Edward Lillie 
Bridgman, the patentee of the iron coffins, will engage to purchase 
a grave in any parish in which I may wish to inter a corpse, paying 
the same price for it that the parishioners pay for family graves, 
and paying for each interment in it at the same rate which 
parishioners pay — and I will engage to inter none in it but 
parishioners. . 

It being acknowledged, that plate iron 1-12th of an inch thick* 
painted neither externally nor internally, will soon oxydate {uid 
fall in, unless supported by perpendicular bars. But as a fear 
exists, that the patentee will use more durable materials, he is 
ready to execute a bond to the company of Parish Clerks, or any 
person the court may appoint, engaging to forfeit one hundred 
pounds, if any other than unpainted and unvarnished plate iron 
coffins, not exceeding the 12th of an inch in thickness, and tin- * 
supported by perpendicular iron bars, are buried in the grave h^ 
may purchase in any parish. Should he wish to inter coffins 
made of a thicker or different metal, he will make a special con¬ 
tract for its interment, and the Searchers can report the material 
and thickness of the coffins. 

As the inhabitants of a parish contribute to the purchase of 
burying grounds, and parishioners who have family graves acquire 
them by purchase, it'is supposed that they would be exempted 
from the payment of any additional fee for interring in their family 
grave or vault, which already belongs to them by purchase, and is 
not available for burials to the parish. 

Edward Lillie Bridgman. 

Goswell Street Road, 

May 9, 1821. 


No. 6. 

To the Honourable the Commons of the United Kingdom of 
Great Britain and Ireland, in Parliament assembled. 

The Humble Petition of Edward Lillie 
Bridgman, most respectfully sheweth, 

THAT the idea of employing wrought iron in the construction 
of coffins, originated in the desire to secure the relatives of the 
dead from the shocking apprehension of their deceased friends 
being sacrilegiously torn from their graves or vaults, and exposed 
to the dissecteris knife, or to articulation; to exempt the publiq 
from the disgusting exhibition of the mangled remains of half 

decayed 
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decHyed bodies ; and preserve its health by preventing the nox¬ 
ious effluvia which arises from decomposing bodies polluting the 
atmosphere. 

Your petitioner humbly represents to this Honourable House, 
that the parish of St. Andrew, Holborn, having refused to bury 
the corpse of Mrs. Gilbert in a wrought iron coffln, application 
was made to the Judge of the Consistory Court, who ordered its 
burial; but has subsequently appointed a fee of 101. extra on the 
interment of each metal coffln in that pariah. 

Your petitioner humbly presumes to think, that this fee, which 
will operate so as nearly to destroy his invention, is not })roved 
necessary by the evidence of the Chemists, on whose opinion it 
is professedly grounded — the only affidavit at all referring to the 
comparative duration of wood and iron when interred, mentions 
the probability of iron coffins lasting three times as long as wood. 
And, although this affidavit is expressed in doubtful languagef 
and is in direct opposition to the opinions of eminent practical 
Chemists, yet the Judge has imposed an additional fee of more 
than eight times the amount of the common fee, or, as the 
suppo^d prolonged occupation, of the ground, is the avowed ob¬ 
ject of its imposition (the minister’s duties not being at all in¬ 
creased) the Judge has, in fact, estimated the duration of iron 
coffins as being thirty times greater than those made of wood. 

Your petitioner is aware, that an idea exists of iron coffins soon 
filling all the church-yards in London: But he cannot help ex¬ 
pressing surprise at such an erroneous opinion being ever enter¬ 
tained ; as, in addition to the well known destructibility of thin 
plate iron w'hen buried, should half the persons who die in London 
in thirty years, supposing its populatioti a million, be buried in 
iron, which, attachment to old habits, and the limited means of 
the manufacturer must prevent, still the ground occupied with 
their coffins annually, would only amount to two square roods and 
six square poles, if the coffins are buried to the depth of fourteen 
feet\ <u 140 six-feet coffins only occupy a cube 14 feet square. 
For, as one six-foot coffin occupies only a square yard, l(),()fi6 
eoffins buried Xa deep will only occupy 1,666 square yards and 
3-5th8, which is two square roods and 5^ square poles. 

Your petitioner presumes to think, that iron coffins are not 
onl^ deserving of patronage, as offdfing security for the dead, but 
as furnishing employment for the living, and as preserving our 
timber for naval and domestic purposes. One hundred coffins 
weighing five tons, require 115 ton of ironstone, limestone, and 
coal^ which cost only 61. XOs. in the mine, but .would cost the 

manufacturer 
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manii&cturer about 2WSI., as they would furnish 1,290 days’ 
labour at 3s. per day; while the manufiurture of 100 wood cof¬ 
fins would not occupy 100 days. 

Your petitioner having observed how greatly the puUic are 
inconvenienced by walldng funerals, and how much the feelings of 
the mourners were wounded by their being made a public spec¬ 
tacle on so distressing an occasion, and their health injured by 
the uniavourableness of the weather, invented a joint-hearse and 
coach to convey the corpse and dght moumefs to the place of 
interment, at such a moderate expense, as would enable the 
lower classes to use thb conveyance, for which your petitioner 
obtained his Majesty’s Royal Letters Patent, in April 1818. 
Having built this vehicle, your petitioner applied to the Commis¬ 
sioners of Hackney Coaches for a licence, which was refused, on 
tlie plea that they were diminishing the number of Hackney 
Coaches and Chariots. Hearing, some months after this applica- 
tion, that the number of hackney coaches- and chariots was suf¬ 
ficiently reduced, and that new licences were granting, the ap¬ 
plication was renewed — but your petitioner was informed, that 
although the Commissioners had intended to have licenced him, 
yet, in consequence of the proprietors of mourning coaches 
petitioning against him, they should not grant a licence. The 
Lords Commissioners of the Treasury were appealed to ; but they 
declined interfering. The proprietors of mourning coaches, 
finding that they had succeeded in preventing niy obtaining a 
licence, entered into a combination not to let me hire any of the 
mourning coaches customarily used, nor could your petitioner hire 
any in his own name until he had indicted them for a conspiracy. 
Your petitioner humbly submits to this Honourable House, tliat 
this denial of a licence was a great personal injury, as he had in¬ 
curred considerable expences in building the joint-hearse and 
coach, buying horses, taking out a post-horse licence, &c. &c., and 
by preventing his performing a contract made with the pariah of 
St. Martin’s in the Fields, to carry their dead for interment to 
Camden ToWn. I'hat this suppression of his invention is ^n 
injury to the lower classes, who absolutely need an improved 
mode of conveying bodies for interment, especially where burial- 
places are distant from the habitations of the deceased, and in 
children’s funerals; among all classes the danger of infection 
being so great as to occasion the prohibition of children*^ coffins 
being carried in hackney coaches. Aqd that the revenue must be 
injured by preventing the adoption of these carnages, it being 
assumed, that their utility would bring them into general utb vrith 
vot. II. *** those. 
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those, whose Ktnited means prevent the employment of hearse and 
monming coaches. 

Your petitioner humbly represents to this Honourable House, 
that at the time he built the joiiU>4iearse and coach, the possibility 
of the Cominissioners of Hackney Coaches refusing to licence a 
vehicle which they acknowledge is legal, was not antidpated. 
The impossibility of obtaining redress from the Commissioners of 
Hackney Coaches or the Lords of the Treasury, compels your 
petitioner to look to this Honourable House as the only court 
that can afford him relief. 

Your petitioner extremely regrets being necessitated to trouble 
this Honourable House, but he finds that he cannot appeal to the 
Ctmsistory Court against its decision, or bring his casein any other* 
way before that court; and having embarked his property in his 
Invention, at the time when the choice of materials for making 
' coffins rested whh the purchaser, and the Judge of the Consistory 
Court having cmfirmed that right. 

Your petitioner earnestly entreats this Honourable House to 
grant him such relief, as its wisdom may dictate, and, as in duty 
bound, he will ever pray. 

Eowaed Lillie Bhidgman, 

Furnishing Undertaker, Ooswell Street Road, London. 


June 19th, 1821. 
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—Vide Circumstances - •. - 163 


D. 

Danish Marriage Law ... 43 O 

Domicil —Principles of, - • > 61,405 

how ffir depending on Intention - 406 

Dutch Marriage Law - • • - 375,380 

requires Consent of Parents — of Man under 30, of 

Woman under 25* - - 372 

Publication of Banns — Celebration in the 
Parish Church ... 
with no Distinction as to Foreigners - 372 
Dutch Corrtson Totcn — Fumes • -• 437etseq. 

Marriage by Minister of Dutch Garrison . . ib. 


E. 

EcctesiosticatCottri—has Jurisdiction to try the Marriage 

of English Subjects, wherever contracted - - 425 

Emhassadors — See Lex Loci - . - . 384.g 

Examination of Witnesses—anciently in the Presence of the 

Judge ... - - - 267 

present Practice • - ' > - ib. 

Secrecy therein now required — See Commirrion. ^ ib. 
debeneesee ... . _ 264 
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F. 

Page 

Foreign Marriage — Principles of the English L^w thereon 59 

to adopt the Xex Loci * - ib. 

Mode of Proof therrin •> 81,442 

by Foreign Sentencer-See.Foreign 
Sentence. 

by Opinibns of Advocates •— See 
wcates. 

of Scotland - *59 

of Sicily ... 263 
ofDenmark - - 423 

of the Austrian Netherlands ib. 437 
of Holland - - 371 

will support Bigamy, the Second Marriage being in 
England ----- 416 
Foreign Sentence —how pleadable, not in Bar, but as Evi* 

dence of the Law . . - 397,411 

French Marriage Law— requires Consent of Parents of 

Minors, Celebration by the Parish Priest, &c. - 396 


I. & J. 

Jaeri/aiionqfillarriage—Nature of such Proceedings - 285 
to abate a false assumption of name and relation - ib. 
may become a Marriage Suit - . . 286 

Justification, by pleading actual Marriage - - 285 

by pleading Form of Marriage, though not an 

actual and valid Marriage - 280,286 

Effect of fraudulent Imposition, as to the Ce¬ 
remony, &c. on an innocent Party— quare 288 
by shewing Privity, Encouragement, and Per- 
inisson of the complaining Party - - 284 

under such Circumstances, the Court would 
not proceed further - - 292 

Identity —by Confrontation, how to be proved • 187, 190 
Impositions therrin - . - > 189 

, of Parties alleging Nullity, what required 215 & seq. 
lUegiHmacy—oXieged, to vitiate Consent, not proved - 193 
Illegitimate Children —See Consent. - - 194 

See Names. 


Impotence, 
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Page 

Impotenctf incuraile—Cause of Nullity of Marriage 324,332 
by Mal-conformation - - • ib. 

from other Causes - • - - ib. 

ordinary Proof therein ... ib. 

Exception, on charge against a Person who 
had been long niarriedy and under Circum¬ 
stances ... 327 et seq. 

AJidtmUs, explanatory, and responsive, received 328 
Party dismissed thereon - - - 332 

Complaint of Husband, who had before admitted the 
Marriage in a Suit of Adultery against him, rejected - 323 
Inference of Witnesses - - -122 

bow far conclusive > - - 124 

pro interesse suo. See Practice. - 59,137 


L. 


Lex Loci 

whether confined to Persons subject to the Jurisdic- 


tion of the Country 

. 407,431 

or to fixed Domicil 

- ib. 

not so held 

407,447 

Affirmative test 

373,390 

qusere h converso 

- 391 

Exceptions—for Army of Occupation in France - 370 

for Marriage of British Subjects under Licence 

of the British Commander in a 

conquered 

Colony 

• 378 et seq. 

Capitulation, how considered 

- ib.379 

Embassadors • • 

• 384, 386 

Chapels, liow far privileged 

- ib. 

Factories 

- 385 

Gipsies ... 

- 384 

Jews 

- " ib. 

Exception from Necessity 

- 391 

aces—Marriage. See NuUity of Marriage. 

ft 

Canon respecting them 

- 178 
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M. 

Page 

farriage Act. - - - - • 70 

intended to have been applied, by a separate Act, to 
Scotland .... 448 

early Evasions, by going to Scotland, &c. • - 370 

Mamage Contract —Natural -—Civil —Reli^pous - 62 

how &r Jwns Gentiam ... 417 

and to be determined by the Lex Loci - ib. 

Consequences of different Principles, Uncertainty, Ille¬ 
gitimacy, &c. - - - ib. & seq. 

Exclusive—Second Marriage null, if there is a 
former existing ... 129 

indissoluble - - - -301 

Release, not competent to the Parties - <• 300 

whether clandestine or irr^lar, depends on the Law 
of the Country - - - - 61 

Mamage Law ^ of Europe. See Foreign Marriage—Lex 
Locit See. 

founded on the ancient Canon Law - - 81 

Coneeneue—Civil—Religious - • - 62 

Sacrament superadded in Catholic Countries - 64 

Sponsalta—de prasenti - - -65 

de Juturo - • • ib. 

not known to the Roman Civil law - ib. 

cum copula - • - - 66 

Council of Trent • - - 64,271,441 

never received in Scotland - • - 82 

N. 

Names —true Names in Banns required. See Panne. - 142 

Baptismal Names—Variations - - 143 

Names of illegitimate Children not easil) ascertained 
in some Cases - « • - 258 

Name of Mother interposed, not false or material 
Variation - - - - ib. 

in Licences. NulUty of Mamage. - *180 

NulUty of Mamage —by reason of former marriage - 129, 187 
Wife mayiptervene in Suit thereon, pro mteressesuo - 59,137 
by reason of forcible or fraudulent Abduction of a 
Minor by Guardian. See Abduction. - - 436 

by 
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NulUty of Marriage -- continued. P^e 

by reason of Banns in false Names, void - - 142 

See Banns. 

by reason of Licence in false Names, not void 177, 184 
Exception in supposed Cases of Fraud, &c. <• 180 

by reason of Alteration of the Licence as to the 
spelling of the Name, not sustained • - ib. 

by reason of false Description of the Quality of 
the Person, »o< sustained - - 182 

by reason of Minority, and Want of Consent of 
Parents or Guardians, &c. - - - 172 

Consent subsequent, not sufficient < - 241 

o. 

Office of the Judge promoted—or Form of Criminal Suit, 

for contumelious Words during the Service - - 188 

Justification of Reproof not sustained - - 139 

Suspension from Administration of Office • >142 

P. 

Practice—Citation—Viis 4r modia —^IVoceedings in pwmm^ 

in defimlt of Party not appearing - 263, 369 

Examination of Winesses de iehe esse - - 264 

Intervention, pro interesse suo • • - 137 

of Wife of Second Marriage to repel the first ib. 


R. 

Recrimination—o{ Adultery, subsequent to the Institution 

of the Suit - «... 298 

Registration—of foreign Marriages, Baptbms, and Burials 

of British Subjects • - - - 305 

Release—from the Marriage Contract, not competent to the 

Parties - - ... 300 

Rerideitce—fictitious, transient—how far constituting Do¬ 
micil - - - . - - 61. 431 

out of the Parish, cannot be averred after Marriage, 

under 26 Geo. 2. ch. 33. s. 10. • 147.177 

not for incidental Purposes, in a Suit of Nullity • ib. 

13 Roman 
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Eomott Ca^ic Priests —competent to administer EhgUsh 

Ritual' ' « ' • • * « 400 

Celebration of Marriage aescord^g^ good « ib. 

According tb Catbolic Ritiud-^-^uierc - 401 


Scotch Manic^e —as collected from Opinions of Advo¬ 
cates -—See Adooeates, • - 58 et seq. 

from Text Writers, and decided Judgments - 81,87, et seq. 
by actual Contract - • . 71 

deprasenti - - ' - . - 80 

de Juturo cum copula - - -98 

Proof as to copula, when essential - 111,116, 128 

by Acknowledgment, quo anmo - *84 

Ceremonials cannot be enforced, but Contract suf- 
6 cient - - - - - 82 

without Intervention of a Clergyman cermrable - 71 

but Practice obsolete - - . - 72 

Declaration de prces&iH, how,&r subject to technical 
Construction - - >• - 74 

SUpulatio sponsaliiiai so interpreted > • ib. 

Law founded on the Ancient Canon Law - 71,81.87 
History connected therewith - - 71 

Judgment of the House of Lords so eitpressed- 103 
Marriage Lines - - - -57 

Circumstances constituent, or conclusive, as founding 
Presumptio Juris et de Jure - • -77 

Marriage of English Subjects by Episcopal Minister 
established 1769 > - - - 444 

Principal Case, Compton V. Bearcroft 1769 - - ib. 

Doctrine of Evasiomor Firaus Legis, how nused - 376 
not sustmned - - - • ib. 

Gretna Green Marriages established - - 98 

Principal Case, Grierson V. Grierson, Chancery - • 99 

that if a Woman, under Marriage Contract, is 
privy to a Marriage of the Man with another 
Woman, she annuls her own - 129 et seq. 

Stafttfes—^2 Hen. 8 . c. 38.—Marriage Contract - - 67 

Repealed by 2 Edw. 6 . - - - - 68 

3 & 4 Edw. 6 . c. 12 .—Ordination—Consecration - 400 

5&6 
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continued. Pege 

8 & 6 Bdw. 6. c. 1. s. 5.*--Ordiiwtion--CoMecration'- 400 
c. 4.—Quarrelling, Brawlii^, &c. - 138 

13 & 14 Car. 2. c. 4.—Ordination-^^nsecratioD - 400 

30Car.2. at. I. C.3. 8 .3^Burying inWoollen - 346 
l]&]2'^n^.3. C.4. 8.8,-^repefi]edbyl86eo.3.c.60. 
and31Geo. 3. c. 32.—Penalties upon Rom. Cath. 
Priests . - - . 400 

6 Anne, c. 16. (Ireland) Marriage by. Rom. Cath. 

Priests 401 

12 Geo. Uc. 3.—Do. • • • ib. 

19 Geo. 2. c. 13. (Ireland) Marrii^e by Rom. Cath. 

Priests - - - - 401 

26 Geo. 2. c. 33.—Marriage Act - 70.146. 180-1 

SttspensuMi.—See Office , . . • 142 

T. 

TSthes^-Clorer and Tares cut green, Great Tithe - - 306 

Exemption of Rectorial and Impropriate Glebe, in 
the Occupation of a Tenant, not established - 308 
of Wo^ for Fuel, not established - - ib. 

V. 

Ferdict*—- in Suits of Divorce, by reason of Adultery, long 

resisted - - - - - - 52 

Fits et modu Process — See Practice - - 263 


innierMs—Husband and Wife whether allowed - - 187 
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